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| SS YUKON MARTI, her engines, botters, cic. , 
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BERGEN SHIPPING CO., LTD,, BBEDA 
SHIPPING CO., LTD., COM MNEN FAL GRAIN 
COMPANY, and CON NNENTAL GRAIN EXPORT 


| 
| 


| Plaintiffa, by thelr attorneys, Donovsn, Donovan, Maloof & 


Waleh, allege opon information and belief as follows: 


AS AND FOR A FIRS f CAUSE OF 
AC NON AGAINS [ DEFENDAR fs, 
8S YUKON MART, HER ENGINES, 
BOILERS, ETC., BERGEN SHIP- 
PING CO., LTD., BRZDA SHIP- 
PING CO., LTD., AND CONTIN- 
EN TAL GRAIN COMPANY 


FIRS fr All and singular the following premises 
are true and constitute as edmiralty or maritime claim witkie the meaning 


of Rule 9 (h) of the Federal Rules of Civil Procedure ead within the 
admiralty and maritime jurisdiction of the United States and ef thie 
Hoaorabie Court. 
SECOND: At and during all times hereinafter mentioned, 
i plaintiff. Empresa Publica De Comercializacion De Harina Y Aceite De 
Peac40, hereinafier reverred te as "EPCHAP”, wus and sow is a public 
cerperation, incerporeted uader the laws of the Republic of Peru with a 


ae 
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principal office sad place ef business at Av. 28 de Jufic 715, Lima 1, Peru, 
aad plaintiff, Empresa Publica De Servicios Agrepeceartes, hereinafter 
referred to as “EPSA“, was and now ie a public corperation, iueorperaiad 
under the laws of the Republic ef Peru with ¢ principal effice and place of 
business at Jr. Cahuide 805, Piso 7, Jesus Maris, Lime, Peru. 


FHIR D: At end during all the times hereinafter 
nemtioned, defendants had and now have the legal status and office and 
place of business stated in Schedule A, end were aad sow are engaged in 
business as cetamea carriers ef merchandise by water for hire, and 
owned, operated. managed, chartered and/or otherwise controlled the 
vessel shove named as commen carriers of merchandise by water fer 
hire. 

FOUR TR: At and during all the times hereinafter 
mentioned, the said vessel was and now is a general ship employed tn 
the cemmon carriage of merchandise by water for hire, and sew is or 
will be during the pendency of this action, within this District and within 
the jurisdiction of this Honerable Court. 

¥I¥F TH: Oa or about the date and at the port of 
shipment stated in Schedule A, there was shipped by the shipper therein 


named and delivered to defendants and the said veesel, 23 commen 


carriers, the shipment described in Schedule A, then betag in good order 


and condition, end defendants and the said vessel ‘hea and there accepted 
said shipment so chipped and delivered tc them, and in consideration o/ 
certain agreed freight charges thereupon peié or agreed to be paid, 
agreed to treneport and carry the said ehipment to the port of destination 
stated in Schedule A, and there deliver the same in like good order and 


esadition as when shipped, delivered to and received by them, to the 
consignee named in Schedule A. 


SiX TH: Thereafter, the said veseel arrived at the 
port of destination. where it and defendants made delivery of the said 
shipment but not in like good order and condition as when shipped, éelivered 
te aad received by them, but on the contrary, sertously injured end 
impaired in value by reason of the matter and things stated in Schedule A, 
ail in violation of defendants' end the eaid vessel's ebligations and duties 
es common carriers of merchandise by water for hire. 

SEVEN (EH: Plaintiffs were the consignees or owners of 
the shipment deecribed in Schedule A and bring this action om their own 
behalf and as agents and trustees on behalf of and for the interest of all 
parties who may be or become interested in the sald shipment, a6 their 
respective latereats may ultimately appear, and plaintiffs are entitled to 
maintain this action. 

KIGH fH: ‘By reegon of the premises, plaintiffs have 


sustained damages 25 nearly as the same can A0W be estimated, no pert 


of which has been paid although duly demanded, in the sum of $4, 700, 000, 09. | 


} 
} 


AS AND FOR A SECOND CAUSE 

OF AC CION AGAINS f DEFENDANT, 
CON PINEN TAL GRAIN EXPORT 
CORPORA TION 


cn ene 
NIN fH: This Court bas jurisdiction ander the 
provisions of 28 United States Code $133? in that the plaintiffs, EP«'' .P, 
and EPSA were and are at and during all the times hereinsfter mentioned, 
podlic corporetions incerperated under the laws of the Republic of Peru, 
a foreign estate, with « principai office and place of business at Av. 28 de 
Julio 713, |.imal, Peru; and Jr. omhuide 505. Piso T, Jesus Marta, 
Tima, vera, respectively: che defeudan:, Continental Grain Expert 
Corporation is e corporation incerporated under the laws of one of the 


estates of the United States, with an office and place of business at [wo 


i. en 
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Bresdway, Meow York, New Yerk 10004; and the matter in controversy 
exceeds the sum or vaiue of ten thonsend defiars, exciusive of interest 
amd eoets. 
FEN TE: That heretefere, on or about the Srd day of 
Juty, 1974, EPSA and defendant, Continental Grain Expert Corporation, 
entered into an agreement wherein and whereby defendant, Continsatal 
Grain Expert Corperation, agreed, as either principal, agent or assignees 
te sei to EPSA 25,000 long tons. 5% mere or less, of number 3 yellow 
cern or better with a meximum moisture content ef 15.5% te be shipped 
between Jaly 4th, and i2th, 1974. 


ELEVEN fH: EPSA agreed te accept the asid shipment of 


corn and to pay therefor the sam of $158.20 per metric ten, cost and 


freight, free out Caliac, Peru. 

PWELF TH: That thereafter on or about the 15th day of 
July, 1974, in compliance with the aforesaid contract, the defeodant 
shipped and subssquently delivered to EPSA the sald corn which the 
éefendent represented to EPSA te be the kind, character, quality and 
description hereinabove mentioned, and EPSA accordingly accepted the 
game and paid therefser te the defendant the sum agreed upon and fully 
performed all the duties on ite part called fer by the comtract. 

CHIR TEEMTH: Phat, in truth and fact. the corn so delivered 
to EPSA by the defendant was not the kind, character, quality and 
dercription hereinabove mentioned, but was wholly of an inferior kind, 
character, quality and description and in a deteriorated and contaminated 
condition. 

FOURTEENTH: That at the time of the shipment end acceptan 
ef said corn, EPSA did net know that such corn did not correspend with the 


description by which it was purchased by EPSA, and EPSA accepted said 
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core on an Unplied werramy ond express reprasentaiion ef the defendant 
thet the carn woe of the deacription hereinbefore apecified. 


Fi¥ TREN CR: Thet thereafter, immediately apon dfecovery 
thereef. EPSA taformed the defendant of the breach of the sforesaid 


agreement, and the defective, contaminated, inferior kind ef cern shipped. 
SIXTEENTH: That had the corn corresponded with the 
description, kind, character and qusfity under which EPSA purchased the 
same at the time end place it should have been delivered to EPSA, it would 
heve been of the values agreed upon in the hereinbefore mentioned conti act. 
SEVEN EEN SE: EPSA and/or their successors to tithe 
by operation of the laws of the Republic of Peru, EPCHAP, have lost 
large sums of money with edditional charges levied for epecial discharging 
of the carrying ~essel, demurrage for the carrying vessel. on shore 
sterage and other related expenses in addition to the loss sustained 
threagh destruction af seme of the corn and resale of the remsining cern, 
ali of which were incurred by reason of said breach on the part of the 
deferdent and the inferior corn shipped, and that as a direct result of the 
feregoing, FE PSA and/or thetr successors in title, FPCHAP, have 
sustained damagaz in the sum of $4, 790,000.00, not inciuding taterest 
1 aad costes of sult, 
AS AND FOR A FRIRD CAUSE OF 
AC TION AGAINS f DE FENDAN f, 


CON SINEN FAL GRAIN EXPOR f 
CORPORA TON 


EIGH PEN TH: he plaintiffs reellege ond reaffirm 
Paragraphs "NIN PH" through “SEVEN TEEN fH". inclusive, of this 
complaint with Lite effect ee if herein fully repeated. 

NINE TEEN TH: That pureuant to the terms of the herein- 


before mentioned contract between plaintiff, ESA, and defendant, 


<h- 
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Continental Grain Export Corperation, the defendant wes te srrange sad 
pay fer the loediag and ocean transportation and carriage of the corn 
frem the United States to Peru. 

TWENTIETH: fhat in accordance with the terms of the 
hereinbefore mentioned contract, the defendunt, its agent or representative 
selected the SS YUKON MART as carrying vessel and caused the corn to 
be leaded thereon. 

PWEN PY-FIRST: That before, during and after the teading 
of the corn on the aforesaid vessel, the defeadant had notice or knowledge 
that the vessel was unseaworthy and/or otherwise unable to sail to 


destination promptly after leading. 


[WEN [Y-SECOMD: That the defen¢ant failed te secure a 


substitute staunch and seaworthy vessel tc accomplish the ocean carriage 
of the corn and the defendant did not advise plaintiffs or otherwise secure 
their acquiesence to the delay in delivery which would and did resuit from 
the failure of the SS YUKON MART to sail to Peru upon completion of 
loading. 

WEN YIV-fHIRD: That notwithetanding the defendant's 
knowledge of the state of affairs of the carrying veseel, tt negotiated the 
letter of credit and received payment from EPSA for the shipment 
immediatety upon completion of !oading of the eforesaid vessel and 
securing a set of clean on beard bills of lading for the shipment of corn. 

[WEN TY-FOUR fH: That damege to the corn could and 
would result from the delay in completion of the voyage was known to 
the defendant as commercially experienced vendors of cora and other 
grain producis. 

PEN Y-FIF CH: That as a result of the eneuing delay 


tn completing the ocean voyage, which encompassed e period of 64 days 


aus 
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inetead of the normal 15 days. the corn was received by BPSA in 2 
seriousty deteriornted and contaminated conditien and the corn wes refused 
entry into Peru by health euthoritves of that country. 
[WEN rY-SIX TH: EPSA and/or their successors ta title, 
EPCHAP, have lest large sums ef money through destrection of some of 
the corn and resale of the remaining corn for re-export with additional 
gums necessarily expended for special discharging of the carrying 
vessel, demurrage for the carrying vessel, on shore storage and other 
realted expenses ail of which were incurred hy reason of sald breach 


oa the part of the defendant and that ar a direct result of the foregoing, 


FPSA and/or thetr successors in tithe, EPCHAP, have sustained demages 


in the sum of $4, 779, 006. 00 not including interest and cost of sult. 

WHEREFORE, plaintiffs pray: 

1, That precess in due form of law may lasue ageinst 
defendants citing them to appear and enewer all aod singular the matters 
aforecaid; 

2. That tf defendants cannot be found within this 
District, then ali their property within thie District be attached in the 
surn of $4, 700, 000. 00 with interest thereon and costs, the sum sued for 
in thie complaint; 

3. That judgment may be entered in fevor of plaintiffs 
against defendants for the amount of plaintiffs’ damages, together with 
interest and costs and the disbursements of this action; 

4. That precess in due form of lew eccording te the 
practice of this Court in causes of admiralty and maritime elaimsa may 
isewe against said vesml, ber engines, etc., and that all persons having 


or claiming any interes: therein be cited to appear and answer uader oath 
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all and singular the matters aforesaid, and that this Court will be pleased 


to pronounce judgment in favor of the pleintiffs for their darnages as 
eforecaid, with interest, costs and disbursements, end that the said vessel 


may be condemned and sold te pay therefor; and 


5. That this Court will grant to plaintiffs such other 


and further relief es may be jusi and srscer. 


DONOVAN, DONOVAN, MALOOF & WALSH 
By: 
lal David L. Maleoi 


» A Me r 
Attorneys fer Plaintifi. 
Office and P. O. Address 
161 Willtem Street 
New York, New York 16028 
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SCHEDULE A 


Dele dents’ Le Statua: 


Defendant. Bergen Shipping Co., Lid., was and now is a foreign 
corporetion or other business entity, with an office and place of business 
c/o American Bulk Carrier, Inc., 711 Third Avenue, New York, New 
York 10017. 


Defendent, Breda Shipping Co., Lid., was aad now ie a foreign 
corporation or other business entity, with an office anal place of business 
c/o Atlas Navigation Co., Led., 201 East 44th Street, New York, New 
York 10017. 


Defendant, Continentel Grain Company, wae and sow is a cerperation 
or other business entity, duly organized and existing under end by virtue 
of the laws of one of the states of the United States, with an office and 
place of business ut Two Breadway, New York, New York 16004, 


Defendant, Contisentel Grain Export Corporation, was and aew is a 
corporation duly organized and existing under and by virtue of the isws 
of ene of the states of the United States, with an office and place of 
busiaess at [wo roadway, New York, New York 10004. 


July 15th, 1974. 
Philadelphia, Peansytvania. 
Callas, Peru. 


Continental Grain Company. 


Empresa Publica De Servicios 
Agropecuarios. 


26, 870.000 kilos of #3 Yetiow Corn. 


Shortage, Damage, Deterioration 
and Contamination. 


$4, 706, 000. 66 
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STATE OF NEW YORK ) 
>} ea: 

COUN fY OF NEW YORK ) 

DAVID L. MALOOF, being duly sworn, deposes and «ays: 

He is at: attorney at law aad a partner in the firm of 
Denovan, Donovan, Li-leof & Walsh, attorneys for the plaintiffs herein; 
he has read the foregs.«<y Complaint and knows the contents therecf; and 
that the sane is true to his own knowledge, except as to the malters 
therein stated to be alleged om information and beltef, and as to those 
matters he believes it to be true. 

Che reasen this verification is made by deponent and not 
by plaintiffs ts that plaintiffs are foregn corporations, none of whose 
officers are presently available within this district. 


The sources of deponent's information and the greur’'s for 


hie belief as to thowe mattera stated in the complaint to be alleged on 


information and belief are documents, records, correspondence and 


memoranda of the plaintiffs in the poesession of this deponent. 


Swern to before me this 


ASth day of September, 1975. 


fa/ 
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AFFIDAVIT OF MYRON R. LASERSON 
ON BEHALF OF CONTINENTAL GRAIN EXPORT 
CORPORATION. 
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vellow corn 


pursuant to a 
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AFFIDAVIT OF MYRON R, LASERSON ON 
BEHALF OF CONTINENTAL GRAIN EXPORT 
CORPORA TION, 


Contract of Sale which is annexed hereto as Exhibit A. The 


translation of that Contract of Sale is annexed hereto as 


The Contract Sale was executed pursuant to 


evant : : established under mutual accord that 


an award 
Board of 


fe 


|| AFFIDAVIT OF MYRON R. 
| LASERSON ON BEHALF OF 
|| CON TINEN TAL GRAIN 
|) EX POR T CORPORATION. 


| right 


-3- 


"be, shall be a condition precedent to the 
of either party hereto or of any per- 
son claiming under 


either of them to bring 


any action or other legal 


pe oceedi ngs 


against 
dispute 


1} 
| 6 The Arbitr 


the other of them in respect of any 


ation Rulés 
tion clause 


ege that the corn did not meet 


d cause of action plain- 


(| tiftis allege EXpOrt Corporacion 
ii Seeaened its obligation under the Contract in that it failed 
i } 
|| 20 provice = vessel to the soogs £o 
destination. 
i . 
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Exhibit B - Affidavit of Myron R. Laserson on behalf of Continental Grain Export 
' Corporation. 
EPSA EniPRESA FUBLICA DE SERVICIUS AGROPECUARIOS 
Cahuide 805 Lima 6 


CONTRACT OF PURCILisa SALE OF 25,000 LONG TONS 57 mORE OR LESS 
OF YSLLCW CORY No. 3 OR BET.BR, mAXIMUM HUMIDITY 15.5% WHICH Is 
BOUND BY ErifFResa PUBLICA DE SeRViC1OS aAGRUOPECUARIAS - EFPSA - 
AND TH: Fikm OF CONTIVANTAL GRAIN EXPORT CORPORATION. 


This document confirms the Contract of Purchase Sale which is bound 
in its cavacity of SELL2R by tac firm of CONTINGNTAL GRAIN EXFORT 
CURFUR..TLOz represented by BANCU S.A., with L.T. No. 9081704 and do- 
miciled at Camana 851, Lima, represented by Mr William Barnett Willia: 
with Electoral Card No. 2786 and L.T. No. 2466805 and in its capacity 
of BUYER by EnFRSSA FUBLICA Di DRVICICS AGROPSCUARICS with u.T. No. 
9947221 represented by its Hxcutive Director Eng. Manuel Diaz Cano 
with u.f. No. 6268112 and Eiectoral Card No. 5614154 and its Import 
tianager Tir Fernando Sarmiento tl., with ELectoral Card No, 2804471 
and L.T. No. 0516913, in accordance with the foliLowing terns: 
FIRST ClLAUSs: By means of this Contract, the firm of CO.TINENTAL 
GRalN EXPORT CORPORATION sells and the BUYER acquires 
up to 25 3000 Long tons, 57s more or less of Yelitow Corn No. 3 or bet- 
ter, 15.5.5 maximum humidity in accordance with the quality and final 
definitive weight on loading, in accordance with the certificates 
issuea by the authorized Inspectors of the Departwent of Agriculture 
of the United states of America. 
SECCUD Clsuss: The stiputated price is US3158.20 for long ton, Cost 
and Freight, Free out, Cailao. 
THIRD CuAUSs: The SH#LLER accepts the obligation of shipping the 
merchandise between the 4 and 12 of July 1974. 
FOURTH ChaUss: The payment will be made by means of irrevocable and 
confirmed, negotiable and transferable Letter of Cre- 
dit opened in a Bank of first ciass in the United states of America 
and payable upon presentation of the following shipping documents: 


a) Certifiacte of Urigin issued by the respective Authorities (1 ori- 
einai ‘and 4 pe 


b) Bist of Lading, complete set, clean aboard (3 originals and 5 co- 
pies) charter parties Bilis of bLading; 


c) Consular Invoice (originais and 5 copies); 
ad) Coumerciat Invoice (originals and 5 copies); 


e) Certificate ot Quality issued by the authorized representatives 
of the Department of the United States; 


f) Certificate of Weight issued by the official entity of the 
United states; 


g) Psant Heaith Vertificate issued by tie USA Departwent of Agri- 
cuLture; 
h) Certificate of Fumigation not oider than 15 days. 
(continued) 
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Exhibit B - Affidavit of Myron R. Lasers 2, 

_on behalf of Continental Grain Export Corporation. 
FIFTH. ClLAUsw: Are for the account of the BUYER: 
a) Marine Insurance for the transport of werchandise; 
b) The banking expenses of this operation; 


c) Despatch/Demurrage: 2,000 tong tons of daily discharge with the 
demurrage of USj8,000 per day and/or fraction of day and despatch 
of USJ4,000 per day ad/or traction of day. 


Are for the account of the SELLER: 
a) The consular expenses; 


b) The expenses caused by the price bidding which was the origin of 
this Contract. 


c) The cost of Fumigation. 
SIXTH CLAUSH: The offer of sase also is part of this Contract. 
SsVENTH ULAUSH: The parties indicate as domicile: 

The SKELLGR in: 

Jiron Camana 851 -— Lima 

The BUYZR in: 

-Jr. Cahuide 805, 7 floor, Jesus Maria 


and submit themseives to the courts of Liwa, waiving any other which 
may favor then. Likewise, they make express waiver of any diplomatic 
intervention or cilain. 


This Contract, 003-74-Din, is signed with the firm of CONTINENTAL GRas 
EXFORT CuriCRiT1ON, on the 3rd day of the month of July of 1974. 
Hor @PS4 For CONTIN INTAL GRAIN EXFORT co. 


(s) Eng. manuel Diaz Cano (s) Witssianu Bernett Wiltiaus 
Kxecutive Director Electoral Vard io. 2786 
b.T. No. 2466805 


ORIGINAL siGii#eD 


Fernando Sarmiento ri. 
Manager Foreign Trade 
Imports 


Exhibit B - Affidavit of Myron R. Laserson on behalf of Continental Grain 
Export Corporation 


BPEBA EMPRH#SA PUBLIVA DE SuRViCluS AGROPSCUARLOS 


ADDeNDUn No. 2 TO CONTRACT No. 003-74-DIM Or JULY 3, 1974 
E.P.S.A./ CONTIN#: TAL GRAIN EXPORT CORF. 


In consideration of the fact that North American Export 
Grain Association (NAEGA No. 2) covers the acquisitions on the basis 
FOB and the sate has been made on the basis of "Cost and +#reight", 


it is estabLished under mutual accord that other conditions not spe- 
citied in our Contract will be governed by the c1auses stipuiated in 
Contract Grain and Feed Trade Association No. 30 (GAFTA No. 30), 
specitic for purcanses on the basis of "Cost and freight". 


dima, Juiu 8, 1974 


for B.P.SsAw For CONTINENTAL GRAIN EXPORT CoP. 


(s) Fernando Sarmiento Morey (s) Wistiam Barnett Wisliams 
manager roreign ‘trade Electoral Card N . 2786 
L.T. Mo. 2466805 
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Exhibit ) - Affidavjt of Myron R. Laserson on behalf of Continental 
_ Crain Export Corporation t 
Effective 2nd September, 1974 Printed im Engtend vd isoed by 


THE GRAIN AND FEED TRADE ASSOCIATION 


BALTIC EXCHANGE CHAMBERS, 28 ST. MARY AXE, LONDON, EC3A SEP 
(Afliliated ts the London Chamber of Comsmmerce) 


CONTRACT FOR CANADIAN AND UNITED STATES No. 30 
OF AMERICA GRAIN IN BULK Copyright 


PARCELS TO CONTINENT 


s 


Ineervaning 21, BROKERS,  - 


BUYERS _ _____--- es ee o deceit 
have this day enterod into a contract ca the following terms and conditions. 
1. GOODS IN RULE z . Pais re eee pine 


an aw ew n= 


CONVERSION—For the purpose of this contract 2,240 Ibs. shall be considered as being equivalent to 1,016 kilos. 


QUANTITY, including dockage 3 me 2 per cent. more or less. 
Sellers shall have the option i a further 3 cont. more oF leas on contract quantity, excess or deficiency over the above 2 per catl. Sa oe 
settled at the c.i.f. price on date cf of Lading. on the quantity thereof; the value to be fixed by arbitration, unless mutually . In the event of 
sailed at the cL, price on dase of Billo 1 dre ef aha be conusdered a aepacale Contract, but the margin ofthe mean quantity sold shall aot be affeced 


PRICE—Ar — 


cre TM nae foot, Insuracce and freight to =, 


Preight payable on i ge bese advances for the ordinary ship's disbursernents at Port of Loading or at Sellers’ option prepaid in whole or in part. 
per cent. of the 


=] 


5 certificate of inspection at time of loading into the ocean 
ity. On sales of Canadian produce Sellers shall ! ave the option of delivering the Official 


in 


equivalent of 


reject, except under an award of Arbitrators, Umpire or Board of Appeal (as 

in accordance wi Arbitration Rules No. 125. 
ition but should the grain arrive out of condition, due allowance shall be made for the time of year 
: the fact of the grain so arriving shall not necessarily be sufficient proof of an improper 


¥SSSSBeE Y REROCK 


= ais ais _the Bilis) of Lading 
shall be accepted as proof of date of shi t in the absence of evidence to 

shall be sccopted as in both halves of the month. Each shipment 
consid=ze4 a separate contract, but each ill of Lading shall not be considered a separate 


and/or Canadian Port(s), including Lake Ports and Hudson River not above Albany, but excluding 
sales by named vesssie, the following shal! apply? 
eyed” in the Shipment and Classification Clause (line 47); 


lore 
Clause cancelled if sold “ . : 
Se are tendered, 
x ship( ‘Sessification of 


s) classed not lower than 100 Al in Lloyd's Register or British Corporation B.S. or top 
to these classifications. 
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Grain Export Corporation 2 5 a 


57. 


babs IGHING— The whole shipment shall be weighed at time of discharge Seliers and Buyers sinall have the night of supervision both as to weighing and 
wery 

Any deficiency on the Bill of Lading weight shall be paid for by Sellers, and any excess over Bill of Lading weight shall he pard for by Buyers at 
contract pnce unless the Pro Rata Clause apples. No payment shall be made for increase in weight occasioned by water and of ol during the voyage 

In case of Sea Acculent causing a deficiency on Invowe weight, Provisional Invoxe quantity shall be final, except when such defmrency cannot be 
accounted for by the nature of the accident, and 1 not recoverable from Underwriters Hf discharge «6 carne! out by grab, the method of determuning the 
weight shali be mutually agreed between Buyers and Seliers and/or thew respective agents 

SAMPLING...Samptes, if required, shall be taken at time of discharge in accordance with the appropnate Rules of the Grain and Feed Trade Aswociation 
Limsted and shall be the only samples used for the purposes of arbitranon 

PRO RATA— 

(a) Should any of the above mentioned quantity form part of a larger quantity of the same or a different period of shipment of bags of the same 
mark, of of a sumular quality, whether in bags of bulk or whether destined to more than one port, no separation or distinction shall be necessary 

(b) All loose collected, damaged goods and sweepings shall be shared by and apportioned pro-rata in kind between the vanous receivers thereof at the port 
of discharge named in the contract, buying under contracts contamning this clause. In the event of this not berng pracuicable of any of them recewing more 
of bess than bis pro-rata share of apportionment, he shall setike with the other(s) on a pro-rata baws im cash at the market pnoe and cach receiver shall 
bear his proportion of the depreciation in market value The pro-rata statement shall be established by the Sellers or thew representatives in conjunction 
with the recervers or their representatives 

(c) The above pro-rata apportionment betwoen receivers shall have no bearing on the establishment of final invoices with Sellers and for the purpose 
of these final invowes, the total quantity of loose collected, damaged goods and sweepings shall be regarded as delivered to those receivers who did not 
receive thear full invowed quantity. 

(d) In the case of excess of defwrency, the difference between the invowed and the total delivered quantty shall be settled at the market proce by final 
invowes to be rendered by receivers, who have received moe or less than that par for, to ther unmediate Sellers without taking into consideration 
the above pro-rata apportionment between receivers. 

(e) Uf an excess quanuty i delivered to one or more receiver and a deficrent quantity 1s delivered to one or more receiver, the excess and deficiency 
shall be settled between them at the market poor. Final mvorwes shall be established with unmediate Sellers for any balance resulting from this settlement 

(f) All Sellers and Buyers of any part of such larger quantity as aforesaid under the contracts containing this clause shall be deemed to have entered 
into mutual agreements with one another to the above effect and to agree to submit to arbitration all questions and claims between them of any of ihem 
in regard to the execution of this clause as aforesaid in accordance with the Arbitration Clause of this contract. Sellers and Buyers shall give all 
reasonable assistance in execution of this clause. All Sellers shall be responsible for the settlement by their respective Buyers in accordance with this 
Clause within @ reasonable time. 

(g) The market prmce wherever mentioned in this clause shal] be the market price on the last day of discharge of the vessel in the port of destinavoo, 
such price to be fixed by arbitration unless mutually agreed. 

(h) In the event of this Clause being brought into operation, any allowances payable in respect of condition, or quality, or under any of the other 
guarantees contained in this contract, shall be based upon the actual weight received by the Buyer and not on the pro-rata weight. 

G) In the eveat of any conflict in terms the method of apportionment applicable to the port of discharge published by GAFTA, shall, where applicable 
take over sub-clauses (b) to (h) above 

LATE DEFECT—The grain ts not warranted free from defect, rendezing the same unmerchantable, which would not be apparent on reasonate 
examination, any statute or rule of law to the contrary notwithstanding. 

INSURANCE— Sellers shall provide insurance (for original and for increased value, if any) on the goods for not less than 2 per cent. over the invowe 
amount, any amount over 2 per cent. to be for Sellers’ account in case of total los only, and if and when called upon for the purpose of —laumung upon 
Underwnters, shal! give a letter certifying that there are no other insurances effected by them or by holders antecedent to them Insurance on Lioyd's 
conditions which shall include such Grain and Feed Trade Association's War Risk and Sirike Risk Clauses as may be in force at time of stupment and 
the Grain and Feed Trade Association's F.P.A. (North Atlantic) Clause and, if applicable, thy Liverpoo! Craft Rusk Clause, to be eflected (at Scilers’ option) 
with approved British and/or Canadian and/or U.S.A. and/or Continental Underwriters and/or Companies carrying on business in Lngiand, of who 
for the purpose of any legal proceedings accept a British ucile and p.ovide an address for service of process in London, but for whose solvency 
Sellers are not to be responsible. Claims to be paid in the currency of the contract. Any expense for covering the Grain and Feed Trade Association's 
War Risk and Stnke Risk exceeding one-half of ome per cent. to be fur account of Buyers. The rate of such insurance not to exceed the rate ruling 
in London on the date of the Bull(s) of Lading or date of steamer's sailing, whichever may be adopted by Underwriters, Claims for excess premium 
shall be rendered, wherever ible, with the Provisional Invowe, but in no case later than the date of the vessel's arrival, otherwise any such claim 
shall be void. In the event of a Certificate of Insurance being supplied, it is agreed that such Certificate shall be exchanged by Sellers for a duly stamped 
Policy if and when required, and such Certificate shall state on its face that it is so exchangeable. Policies and/or Certificates of Insurance to cover the 
risks under the Canadian and/or the United States Sea Carriage of Goods Act as per Clause 22. Any general average pror to date of contract shail 
be for Sellers’ account. Buyers in such case to furnish Sellers after final discharge of vessel, with the usual documents required by Average Adjusters 
for preparation of Average Statement, and to return to Sellers the Policy(ies) and/or Certificate for any increase in c.f value, should such have 
occurred, failing which Buyers shall pay such contribution to Average thereon as Sellers may be unable to recover in consequence 

CANADIAN AND UNITED STATES ACTS—The assured is held covered agains: “loss or damage arising or resulting from act, neglect, or default of 
the master, mariner, plot of the servants of the carrer in the navigation or in the management of the vessel” for which the “carner” of “vessel” Is 
relieved of bility under Articke 1V, Section 2 of the Rules appended to the Water Carriage of Goods Act 1936 of Canada, and/or Section 3 of the Act of 
Congress of the United States, approved | 3th February 1893, and/or Section 4, sub-section 2, of the Carnage of Goods by Sea Act 1936 of the United 
States of America, but nothing contained in this clause shall limit or affect any rights which Underwriters may have by subrogation or otherwise against 
the owners of the said vessel. Claims ariiig under this clause are not subject to the F.P.A. warranty. 

PROHIBITION.—In case of hibition of export, blockade or hostilities or in case of acy executive or legislative act done by or on behalf of the 
Government of the country of omgin or of the territory where the port(s) of shipment named herein is/are situate, preventing fulfilment, this contract or 
any unfulfilled portion thereof so affected shall be cancelled. In the event of shipment proving unpossible during (he contract period by eason of any 
of the causes enumerated herein, Sellers shall advise Buyers without delay with the reason therefor. If required, Sellers must produce proof to justify 
their claim for cancellation. 


STRiKES— 

1. Should shipment of the goods or any part thereof be prevented at any time during the lam 28 days of guaranteed ume of shipment, or at any 
me during guaranteed contract period if such be less than 28 days, by reason of riots, strikes or lock-ouls al port(s) of loading of claewhere preventing 
the forwarding of the goods to such port(s) or by reason of riots, strikes or lock<outs in the Great Lakes or the St. Lawrence River preventing the 
proceeding of the vesseKs) to the Great Lakes or St. Lawrence portis) of loading, then Shippers shall be entitled at the resumption of work after 
termination of such riots, strikes or lock-outs to as much ume, aot exceeding 24 days, for stupment from such port(s) as was left for shipment under the 
contract prior to the outbreak of the mots, strikes or lock-outs and in the event of the (une left for shipment under the contract being 14 days or less, a 
munimum of 14 days shall be allowed. In the event of further mots, strikes or lock-cuts occurring during the time by which the raniced time of 
shipment has been extended by reason of the operation of the provisions of the foregoing paragraph, the additional extensor shall be limited to the 
actual duration of such further nots, sunkes or lock-outs. In case of non-sh under the above circumstances, aad if Stuppen have claimed an citenson 
CHGET puragraph 2 oF thas chewsa. Ue Gate cf Golan sta on sieaberty deterred. 
2. Shippers shall send notice by cable or telex not later than 2 business days after the last day of guarantend time of tif they intend to claim an 
extension of ume for shi t under paragraph |. Such notwe shall state the port(s) from which shipment was intended to be made and if such extension i 
claumed the shipment, a! expiry of contract period, shall only be made from such port(s). All such nouces shall be passed oa in due course 
3. If the Shippers give the souce referred to above, they shall forthwith apply to the North Amencan Export Gram Associaton and request them to 
cable or telex to the Grain and Feed Trade Association Limited confirming the eustence of such riots, strikes, or lock-outs and in due course to cable of iciex 
the dates of commencement and resumption of work after termination t f. The Shippers further agree to comply with all requirements of the North 
American Export Grain Association to ensure such information is sent 
4. As so00 a xable, a certificate of the North American Export Grain Association confirming the information as paragraph } above and 
certifying the ve duration of the riots, strikes or lock-outs causing the delay er poems of shipment shall be Bel pte to the Grain and 
Feed Trade Association Limited. This certificate or (failing its receipt by the Gram Feed Trade Association Limvted at time of negotmnoo of 
documents) the above-mentioned communications shall be deemed to be final evidence of such nots, strikes or lock-outs on all contracts where Suppers have 
claimed extension as per paragraph 2 above. 
NOTICES-—Any Notices received after 1600 hours on a business day shall be deemed to have been received on the business day following. A Nouce to the 
Broker or Agent shall be deemed a Notice under this contract. All Notices @ven under this contract shall be given by letter. of delivered by hand on 
the day of writing, of by telegram or by telex or by other method of rapid written communication. Io case resales all Notices shall be passed on 
without delay by Buyers to thew Respective Sellers or vice versa. 
NON-BUSINESS DAYS—Saturdays, Sundays and the officially recognised and/or legal holidays of the respective countnes and any days which the 
Grain and Feed Trade Association Limited may declare as Non-Business Days for specific purposes, shall be Non-Business Days. Should the time 
limit for doing any act of giving any nouce expire on a Non-Business Day, the time so limited shall be extended until the first Business Day thereafter, The 

of shipment shall not be affected by this clause 

EFAULT—In default of fulfilment of contract by cither party, the other, at his discretion, shall, after giving notice by letter, telegram or telex, 
have the right to sell or ror gpa as the case may be, against the defaulter and the defaulter shall make good the . f any, on such purchase or sale 
on demand, If the party liable to pa be dissatished with the price of such sale or purchase or tf the above right 1s not exercised and damages cannot be 
mutually agreed, any damage, paya by the party in default shall be settled by arbitration. In the event of defaul, by either party entithng the other 
Party to damages, such damages shall be based upon the actual or estimated value of the goods on date of default, to be fixed by arbitration uniess 
mutually agreed, but nothing contained in or i ied under this contract shall entitle Buyers to recover any damages in respect of loss of protit upon 
any sub-contracts made by themselves or others unless the Arbitrators, or Board of Appeal, having regard to any special circumstances, shall in 
their sole and absolute discretion award such damages. In the event of default in shipment or delivery, ¢ vs, Wf any, shall be computed upon the 
mean contract quantity. 
Default may be declared by Seller at any tine after expiry of the contract period, and the default date sii then be the first business day after the 
date of Seller's advice to his Buyer. If default has not already been declared then notwithstanding the provisions stated in sub-<tause (b) of the Appropriation 
Clause, if a notice of age ebro is not passed by the 10th consecutive day after the last day for appropnation laid down in the contract, the Seller 
shall be deemed to be in default and the default date shall then be the first business day thereafter. 


CIRCLE— Where a Seller repurchases from his Buyer or from any subsequent Buyer the same goods or part thereof, a circle shall be considered to exist 
as regards the particular goods so repurchased, and the provision of the Default Clause shall not apply. (For the purpose of this clause the same 
goods shall mean goods of the same description, from the same country of ongin, of the same quality, and, where applicable, of the same analysis 
warranty, for stupment to the same pori(s) of destmation during the same period of shipmeni). 

Subject to the terms of the Prohibition Clause in the contract, if the goods are not a priated, or, having prsoggle a aay ron documents are not 


presented, invowces based on the mean contract quantity shall be setiled between each and hus Seller in the ¢ payment by each Buyer 
to his Seller of the excess of the Seller's invoice amount over the lowest invoice amount in the circle. Such settlement shall be due for payment not later 
than 15 consecutive days after the last day for appropriation, or, should the circle not be established before the expiry of this time then settlement thall 
be due for payment not later than 7 days after the circle 1s established. All Sellers and Buyers shall give every assatance to the establishment of the 
circle and when a circle shall have been established same shall be binding on all parties to the curcie. 

a any - ly in the —— commit any act comprehended in the Insolvency Clause of his contract, the circle shall be considered to be broken, and the 
nol “Mause shall apply 

INSOLVENCY -— If before the fulfilment of this contract, either party shall suspend payments, commit an act of bankruptcy, notify any of hus creditors 
that he is unable to meet debts or that he has suspended or that he is about to suspend payment of his debts, convene, call or hold a meeting of creditors, 
convene, call or hold a meeting to go into hquidation (other than for reconstruction or amalgamation) or shy"! apply for en official moratorium, 
have a Petition presented for winding up, or shall have a Receiver appointed, the contract shall forthwith be closed, either at the market price then current 
for similar goods, or at the option of the othe party, at a pre to be ascertained by repurchase or re-sale, and the difference between the contract 
price and the closing price shall be the amount payable or recervable under this contract 

DOMICILE— Buyers and Sellers agree that, for the purpose of proceedings either legal or by arbitration, this contract shall be deemed to have been 
made in England, and to be performed there, any fg pec yp in reference to the offer, the psy ayy the place of payment, or otherwise notwithstand: 
and the Courts of Engiand or arbitrators appointed in England, as the case may be, shall, except for the purpose of enforcing any award made in punuance 
of the Arbitration Clause hereof, have exclusive jurisdiction over all disputes which may arise under this contract. Such duputes shall be settled 
according to the law of England, whatever the domicile, residence or place of business of the parties to this contract may be or become. Any party to 
this contract residing of carrying on business elsewhere than in England or Wales, shall for the purpose of proceeding: at law of in arbitration be 
considered as ordinarily resident or carrying on business at the offices of the Grain and Feed Trade Association Limited and if in Scotland he shall be 
held to have ted jurisdiction against himself to the English Courts; or if in Ireland to have submitted to the jumsdiction, and to be bound by the 
decision of the English Courts. The service of proceedings upon any such party by leaving the same at the office of the Grain and Feed Trade Association 
Limited together with the posting of a copy of such proceed: to his address abroad, or in Scotland of in Ireland, shall be deemed good service, any rule 
of law of equity to the contrary notwithstanding. Where forming the subject of this contract are not for consumption in Great Britain or Northern 
Ireland nothing m the foregoing shall make the sale subject to the provisions of the Agriculture Act for the ume being in force 

ARBITRATION— 

(a) Any dispute arising out of or under this contract shall be settied by arbitration in London in accordance with the Arbitration Rules of the Grain 
and Feed Trade Association Limited, No. 125, in force at the date of the cuntract, such Rules forming part of this contract and of which both parties hereto shall 
be deemed to be cognisant. 

(b) Neither party hereto, nor any persons claiming under either of them, shall being any action of other legal proceedings against the other of ther 
m respect of any such dispute until such dispute shall first have been heard and determined by the arbitrators, umpire or Board of Appeal, as the 
case may be, ic sccordance with the Arbitration Rules and it ia expressly agreed and declared that the obtaining of an award from the arburatoes, 
umpire or Board of Appeal, as the case may be, shall be a condition precedent to the right of exther party hereto or of any person claiming under either of 
them to bring any action or other legal proceedings against the other of them in respect of any dispute, 

ULIS CLAUSE-——The Uniform Law on Sales and the Uniform Law on Formation to which effect 1 given by the Uniform Laws on International 
Sales Act 1967, shall not apply to this contract. - 
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Y)  Finality ; 
Every arbitration claimed in accordance with, these cules must be proceeded with, if for— 
Quality. (i) Waca,the sale nas boca a sale by sample, wi tun 28 consecutive days of the date of completion cf final 
discharge, of the ship 21 port of destination. 
(ii) Wren the sale bas been of lair average quality or by description.in respect of Grains, Pulses and Cereal 
Products (Contracts listed clause No. 3 (c) within 25 consccutive days of the publication in the Tiade 
Lists that the sianJard hasbeen, or will not be, adopted or mde, or within 28 consceutive days of the 
completion of nnal discharge of ship, ut port of destinativa which ever period shall last expire. 
(iti) When the sale hus been ol tair average quality, in respect of Provein Feecing Stuffs (Contracts listed 
clause No. 3 (¢)) within GO consecutive days of the date of appoiniment of an arbitrator by or on 
bebo’ of the portly against whoat arbitration has been claimeu. 
Condition. (iv) Where the goods have been bought or sold oa temns Known as “Rye Terns”, withia 21 coasccutive 
days of the date of complcuon of Anal discharge of the ship at pon of destination. 


e 


in the event of hon-<conpliacce with any of the preceding provisions of this ule, claims shall be deemed to be 


waived and absolutely bareed, uaiess the Arbitrators, Umpire of Board of Appeal relerred to ia these Rules, shall, io 
their absolute disercuioa, otherwise deternune, 


PROCEDURE FOR ARDILRALIONS 


4.—In the event of a contract forming part of a string of contracts which are in ali materizl puints identical in terms, except as 
to price, any arbitration for quality and or condition shall be held as between the lrst seliev and toe last buyer in the string as 
though they were contracting pirtics, provided tat every purty against whoin aroitrauon is cikumied and whe claims to be in a 
string shall have suppited his conteuct end up relevant information to the arbitrators, and any award so made (hereinalter referred 
to as a string award) shall, subject to tis richt Of appeal, except an award in respect of coudittun whee the goods have been 
bought and sold on terms Known as “Rye Terris”, be binding on allin’ermweciate parties in the string, and may be enforced by aay 
intermediate party against his immediate coatracting party as though a sepurate award had osea made under each contract. 
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5.—(a) Anarbitrator or an umpire appointed in accordance with the provisiors of Rule 2(c) of these Rules may decide in his 
° absol ite discretion at any Um: afier the appointnizat and prior io makieg an award, that, having regard to the nature 
of the dispute between any of the parties, such dispute is not one arising out of « contract embodying these Rules 
and that in consequence he hus no jurisdiction under these Rules to erbitrale therecn. y 


2 ae 


In the event of an arbitrator or un umpire decidiag that he has no jurisdiction as in Rule 5(a) aforesaid he shail forthwith 
certify in writing to this cilect and forthwith notuy the parties to the dispute aad the A>-ociation in writing of his 
decision and thereupon the cispuie shall be deemed to be One Which is not subject to the Arbitration Rules of the 


Association and accordingly such Rules shall net apply thereto. 


a 
3 


x 


The decision of an arbitratoc or unipire appointed in accordance with the provisions of Rule 2fc) of these Rules and 
made pursuaiat to Rule Sc), reof shall be final and biading upon the parties and upon the Assuciaton and it shail 
not be sudject to any right ef appeal to the Coimnuttes of Appeal save when mace vy consent of all the Parties «sho 
shail notify the Association in ¥ ao {later t 28 consee. tive days alter the dute of che said decuioa of tneir 
intention tu appeal ayainst such devision (herematter referred to as the preliminary issue). 


Upon being notiiied as atorcsaid the appropriate Committee of Appeal shall elect a Board of Ap, -al to determine the 
prelinuuary issue. 

The Board of Appeal miay in its acsolute discretion lay down the procedure to be adopted ut the determination of the 
preliminary issue and imay order the parties to the di te to lodge with the Association within a speciiicd time such 
fees as the Bourd of Appeal considers rensoaable as a condition of ihe deterraimation of the preliminary issuc. 


BBG iek A onan a «oe 


The Board of Appeal shall cither uphold or reverse che decision of the arbitrator or umpire on the preliminary issuc. 

In the event of the Board of Appeal upholding the arbitrator or umpire on a preliminary issuc, the Board of Appeal 

shall certify accordingly and shall notity all partes, the arbitrators, the umpire and the Association that the dispute is 

deemed to be on? which is vot subject to these Rules and. cording:y that such Rules shall not apply thereto. 

In the eveat of the Board of Appeal reversing the decision of the arbitrztor or umpire 00 & preliminary issue, the Board 

of Appeal shail certify accordinzly and shali notify all parties, the arbitrators D “ oh iain : 
Lika ae : 3 


order tat te dispute be remutted to arbitration afresh whereupou:— 

{i) the dispute shall be deemed to be one arising out of a contrac¢ embodying these Rules, 

(ii) the arbitrators and urspize who were formerly appointed shall thereupon cease to act. 

(ii) the Board of Appeal may in its absolute discretion extend the tre uncer Rule 5(c). 

Provided thar:— : 

(iv) = arbitrator or umpire previously appointed under the Provisions of Ruls 2(c) of these Rules to determine such 

Spute shall be re-appointed when the dispute is remitted 2s ayureszid. 

(v) no objection shall be takes: under Rule 3 that time has expired if the requirements of Rule 3 were Previously valid] 
compticed witb. . 

(vi) the Board of Appcal may in its absolute discretion extend the time under Rulc 3. 


The Board of Appeal shall have absolute discretion to make such order by way of costs in respect of 
as it deems just and equitabic. 


The decision of the Board of Appzal on the preliminary issue shall be conclusive and binding upon the partics and 
upon any sudsequent board of Appeal to which the arbitration award may be referred under these Rules. 

The determination of the preliminary issuc shall not preclude a subsequent appeal under these Rules as hereinafter 
provided, save tnat no Member of ite Board of Appeal which determined the Preliminary issue shall be cuvible to vote 
for or serve on 4 Board of Appeal which subsequently determines the appeal against the award of arbitration in that 
dispute. 


AWARDS OF ARBITRATION 


6.—(a) All awards of arbitration oy arbitrators or an umpire shall be in writing on an official form issued by the § 
and the aroitrators or umpire snall have the power to award the costs oF and connected with the 
apd may ussess their fees. The Association's fees shall be those for the time being in force as prescribed by 


the preliminary issue 


ecretary, 

reference, 

the Council. 

(6) The arbitrators or umpire, on the application of cither party before the arbitration award is siened shall have the 
power to extend the Ume fer appealing in any case in which they or he consider it just oc necessary 30 to do. Any 
Such extension must be stated ia the award of arbitration : : 2 

(c) Upon the signing of an award of arbitration it shall be the duty of the arbitraiors or the umpire to lodge it with not 
less than two otlicial copics with the Secretary. The Sccretary shall date the award ard the copies anil shall either (i) 
issue the award to the party who claimed a:bitration, who shall within a Specified number of days pay wie fees and 
expensc 5, and send copies t6 the other parties, or (i) Sive notice to tite parties named in the award that the award is at 
their disposal upon payment of the fees and evpeuses to the Association. 


(d) fan award is not paid for in accordance with either Rule 6(c)(i) or Kule 6&e)Gi) witbia wenly-one Consecutive days 
after the date of the award, the Secretary may call upoa any of tic principals aamed to take up the award 
. = > 


ne 


and in such case the party so called upon shall pay the fees and expenses as direct od, 
(e) Awards of arbitration (subject to the right of appeal hereinafter mentionzd) shall be eeaclusive and binding on the 
Partics, both with respect to the matter in dispute and ail capenses of and incidental to the reference and award, 
APPEALS 
7.—No appeal shall be allowed on awards for condition where the goods have been sold or terms “Guaranteed sound on arrival 
and/or Rye Terms.” 
8.—(a) If any party, except as provided in Rule 7 above, be dissatisfied with an erbitratioa a ward, a right of appeal shall lie 
toa Board of Appesl *> be elected in accordance with the Rules and Regulations of the Association in force at the 
time of the contract and provided that the following conditions are complicd with, but not otherwise :— 
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required by Clause Gjiiiy of thas Rute to be seat by | 


Vo scant 


‘ ay accun. par ict by a copy of the notice which is 

uni ba thr Obsorpacly he the arts: fon award, and (subject 
to the PFOWIONS of Ruse 1) payment lo tie Association ¢ fine appeal tee stated @n the arbitration award. 

(ii) The appellant's rouce of appeal (caccpt in the event st m Role 10) enu-the emi: Vie in respect ol the fee 
shill reach the Scerstary ‘not later than §2 noon on the 30th Consecubve duy after the date of the arbitration 
award. (The Novices Clause ia the ce DAL Bt shall not analy.) 

(ii) The appellant, whea giving notice of appeal, shall also cos ate woitten notice thereor to the other purty. 

(iv) The appcilant shea proeced with bis appeal with duc deo; 

(v) The total tees and pare s of the aronration: award shalt bz D: 

(vi) In causes of appoals lolged by more than one party ia re! {ation 10 tf 


the s2m 
have the power to ‘consol date such appeals for hearing by the s stave Board of Ap oe 


The appeliunt shail pay . ic weeeess suni Or Sums On accoUdi 2; costs and expenses as may be called for by the 
Association prior to the p tion of the award by the Boarc of Apoczl. 

f the appellant, on re ee the Board of Appeal notice of for tne hearing of the appeal, requests 
@ postpyncnent ol more tas 14 cays or at tlie titst or any subsequent howe OF tee appeal requests an adjournment, 
ov al either party ae sauicats a Special Case to be siated for the opimicn : Coun, then in such event the Board of 
Appeal may in their absolute discretion direct ae as a condition of in? an Acjournment of staung their Award in 
the form ofa Special Case (as the-cass may be 


¢ money reauiced by the terms of the arbitratoss' 
award to Be paid by ciiner es othe other al > deposned ina by CL5e7 io Eastland or abroad) as the Board of 
Appeal may direct. Such money snail oe held by such Oatik IN an aces: f cofthe AASSOCISI ion and otherwise 
on such terms as the Bourd of A al a 10% Is! ‘ ~ such moncy has been deposited, 
in their } ce PAIG COLL. ved taat, in tie 


jon of tie cd of 1 anios As 12s, apouilint suall be gudtiy or undue delay in proceeds rae Wil 
his uppeal , 
(with Ure conse nees ass : 
immediate! some due and payable > 
Arbitration. 
(i) [the appellant fails ton ake such pay 
and within such time as the Board ‘or: 
deemed to be witt 
(ii) Ifa party requesting a Sp ecial Case fails to make such pay 
the Board of Appect and with hin such ne ait Foc of 
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10, the request for a Spccial Case shall be deer 
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ve Withdrawn his a ppeal 
ML GOVOSHE GIUL dAterest, 1 any, less tan) shall 
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.2 directions of the Board of Appcal 
udicct to th Visions of Rule 10, the Appeal shail be 


iin accordance with the directions of 

ities, Sugect to the provisions of Ruls 
9,—The party requiring a Speciai — ty be stated for the opir 
ent, pay to the Assycrition by way: of a deposit and on accor 

pee argument therce? tis suny of FSG) or Sue sch larger sui as the voa i Appesl may require and shall, on deniznd, pay tut 


Associstion such furtiicr sum or sums, if any, as the Board of Appeal may trom time to time require for or on account of such 
costs, fees and expenses. 


Court shall witht 2 consecutive days fron the recu 
oSty, fees and ENDEAses OF OF CONNeeted Wills the stat 


10.—lf an appellaitcar ap: Squiring pecial Cause: tot ys thesopinion of the Court is. precluded by currency 
regulations from paying in foly Say 1 duc to be | did by hun under this Role and notilics the Secretary in 
writing (i) in the case of the ¢ : SANT BiViaS 3 Hotice of appeal and (ua) in the cuse oF any t further sum being called for under 
Rule 8(4) or being directed to be paid cader Rule $(c), witbia 9 consecutive days of the tacacy being demanded, accompanied (in 
every case) by evidence froma bane tnat he hi ¢ ne riade epi lication for the tr ansfer of the required sum, he shall be granied 


an extension of | > to 35 consecutive days from the date woea the said payment becaing dee in waich to pay such sum. 


Ll.—(a) In sein Which a siring GWward shall have beea made by any arbitrators of uarpire as aforesaid and the first seller, 
the Jase buyer, or any intern ate party bound theicby shall be dissatisfied therewith (whether the award shall be in his 
favour or against hin) tie first selicr, the last buyer, or any iaicrmediate party (as the cise nay be) or any of them 
shall be entitled to appeal wyainst that award to the said Boucd of 


f Appeal, provided that cach of the following pro- 
visiens in addition to the provisions of Rule 8 shall nrst have been coms vlicd with. 


(i) The appr as shail give hoi ice Of appeal to the Secretary aceph: \pagizd vy a copy of the nolice which is 


O the zrotration award and sub cet to the 


ovisions of Rule 19, payment to the Association of the appropriate 

(ii) Uf the appellant is an inicrmediate party he shall state in such notice of appeal whether he is appealing as buyer ox 
sclicr. 

(iii) The appellani’s notice of appeal (eaccpi in the event stated in Rule 10) and the remittance in respect of the fee 
shall teach the Scereizry not later than 12 noon on the 30:h consecutive day after the date of the arbitration 
award. 

(iv) If the appellant is 2 first seller or last buyer he shall, when giving notice of appeal, also despatch written notice 
thereof to the intermediate party in immediate contractual! relationship with him and if the appellant ts an iater- 
mediate party aod is eppealing as buyer or seller, he shall when giving noice of appeal also despatch writicn notice 
thereof! to his own immicdiate sciler or buyer, as the case may be. 

Every notice givea to an intermediate party by a first seller, a last buyer or by another intermeciate party in accordance 

with the provisions of sub-paragraph (a) hereof suall be passéd on in due cours. tind rotation and such passing on shall, 

as between the intermediate party passing the same en and the party to whom the same is passed on, be deemed to be 
conipliance with the said conditions relating to appeals, anytang heccinbelore Contuimed to the contrary aotwith- 
standing. 


All appeals to which this Rule applies saall be held in the Uke maaner in which the corresponding arbitrations are 
required by'Kule 4 to bs. and any awatd made by a Board of shail in all respects have the like cMleet and 
shall be enforceable in : manner as is provided in that i iG the cose of awards made in the correspoading 
arbitration, and non-cormphance with any of the provisions of sub-paragrap.r (Y) OF this fuule shall in no way limit or 
alfect the rights and jurisdiction of the Board of Appeal. 


12.—Each party to an appeal from aa arbitration award shall state its ca 
J by an ascent cnzaged or who has been eng 


Porin writing and may either appeas 
spounted in vritine, but shall 


ppeal by a lawyer including counsel c hotties, Wholly or principally engaged in 


aethe Bound of Appeal, which leave the 
ny z7e.Son. 
13,-—An appea! involves a rehearing and the Board of Appeal m 

umpire. The award may not however be varied oF reversed unless all or al 
of so doing. The Board of Appeal may award the payment of the costs ao 
appeal, but such tees shall follow tis award, unless allor all except one © 
otherwise. The award of the Yoard of Appeal. whether contiriming or vary) 
Chairman of the Board of Appeal, and when so signed shall be deemed to ¢ 
and conclusive in all cases. 


A award, sha 


be the awacd of the Board of Appeal and sha 


14.—In the case of the iiness or death, or refusal, incapacity or inali n Dany Me:nber clected to serve on a Board of 
Appeal, the remaining ‘fe he Board may, in the absence of a Guly elected sutstitute and provided that the number of 
Members is not reduced below four, ect and exercise all the powers ofa board of Appeal. If it be reduced to three the parues or 
their representatives shall decide whether the Board be re-constituted. 


34 


addition to the power to vary in any other 


thn t 


16.—An appellant from an arbitration award siiall have the tight, at any > before the hearing of the appeal is begun, to 
withdraw his appeal Oa notice being received from the appellant withia tonveutive days of the date on which the appeal is 
accepted half of the fve shall be returocd and on notice not tater thas 4o he yre the time dined for the heari..g a quarter of 
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the fee shall be returned, but on any Jater withdrawal no part of th. fee shall be returned. In thecvsni of an appellant withdrawin 
& 


his appeal as aforesaid, the Board of Appeal shall have the power to Sawin such sum by way of costs as they in their absolute 
discretion deem to be proper in tae circumstances. 


{7.—Where appeals from an arbitration award are ludged by both hi partics and tne Board of Apas s! Cirects that the fees shail be 
divided, £20 shall be returned to cach party, aud whea the fees are noi so divided, £40 out of the fee iodged shall be returned to the 
successful appellant. 


18. The Seerctary may call upon either of the disputing partics to take up the award of the Board of Appcal, aod in 
such —— the party so called upon shall taxe up the award and pay the fees, costs and expenses. 


19, “Any dispute as to whether any of the conditio yh referred to in Rules § and 11 have been comolie d with shall be heard a 
dete .nined by the ‘Board of Appeal. Ifthe Board of A ral shall determine that any of those conditions have not been complicd 


condal 
with, it may in its absolute disc retion exicnd the time for one (notwithst tthe ume may already have expired) or 
dispei ise with the necessity for com lance and may proceed to hear and detern : alasit cach and allot those conditi Ons 
bad been compli ed with. The determination of the Board of Appeal of any matter to which Us paragraph applies shall be final, 


conclusive and biacing. 


w 
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GENERAL PROVISIONS 


20.—ANl samples sent to the Association fer arbitration, testing and/or othe: purpo_-s shall become and be the absolute 
property of the rssociation. 


i ely ee 


21.—{e) No award by arbitrators of an uripire shall be question -d or invahdated ¢ cround that cither of the arbitrators 
i t 


Or umpire is or was not Qualit:c: ac 
the hearing of such arbitratioi: 1s begun. 


(6) Noaward ofa Board of Appeal o7 decision by a Board of Appeal on a proliw.uary issue cs defined in Rale 5(4), shall 
be questioned or invalid: sted on the eround of any irre irity in the 9 2 Board of Appeal or of any of its 
members, or 0a the ground thai any member or the bo of Appeal w bie to serve, umicss Objection 1s macs 
in whiting and establis..2d to the satisfaction of the Board of Appeal bef ¢ kegring of the Appcal or of the 
preliminary issue is begun. 


as provided ia Rule §, unless object 4 {9 nis acting is made in writing before 


cin ey 


22.—Whenever it shall apnear to the Counc 1 » reason of a siate of war. war-like operation, strike, lock-out, riot or civil 
commotion existing, or Whica may h eiratier oxi artics to contracts w hich ha ¢ bee 4, or may hereafter be made, upon any of the 
contract forms of the Associati a, have been, or may be vented from exercising avy of their rights within the ume limits pre- 
scribed by these Rules, the Council sau Have, and shail b ways to have had, the power to eatcad aay of such ime 
limits at any time aad fro.n time to time and to any catent necessary fo caable jus'we to be done between the partcs. Such ex- 
ten-'on may be made generally or with reference to any particular dispute. 


is 


In ine event of the Couacil deciding so to extend any of such time linwits gisnule, notice thercof 
shall be given by the Council to any of the parues to the contract who may 

23.—The Provisions of the Arbitration Act, 1950, or of any statutory modification or re-enactment thercof for the time being 
in ferce, shall apply to every arbiiratio ic appeal as aforesail, save is so far as the same are modined by or ure inconsistent 
with any of the foregoing provisions of these rules. 


‘ 


DEFAULTERS 


24.—In the event of any party toan arbitrction/appeal held under ay, OF Te; sing to curry out or abide by a 
Final Award of arbitrators or umpire or t ey of Appeal m ya ‘bof the Assouiation may post on 
the Association's Notice Board anJ/or circularise to Members i a hes ght fit patiesion to that elect. The parties to 
any such arbitration/appeal shall ve dee co : ta ig such action as aforesaid. 


* 
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SUMMARY OF FEES 


Official Appointment of an ‘.rbitrator Members 
Non-members 


Official Appointment of an Umpire 


Arbitration Awards 

(In additioa to fees charged by arbitrators). 
Association’s basic fee (Technical & Quality) 
Fee, when the official form of contract has not been used 
Fee to be paid by cach Noa-member named as a principal 
in the award 


All Communications to be addressed to 


per contract 


The Secretary, The Graia and Feed Trade Association, 28 St. Macy Axe, London, EC3A BET, 


. 


CHARLES & CO. LTO, LONDON 


¥ 
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OF PLAINTIFFS. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


EMPRESA PUBLICA DE COM ERCIALIZACION 
DE HARINA Y ACEITE DE PESCADO, and 
EMPRESA PUBLICA DE SERVICIOS 


AGROPECUARIOS, 
Plaintiffs, 75 Civ. 4511 RO 
- against AFFIDAVIT 


SS YUKON MART, her engines, boilera, etc., 
BERGEN SHIFPING CO., LTD.. BREDA 
SHIPPING CO., LTD.. CONTINEN” AL GRAIN 
COMPAKY, and CONTINENTAL GRAIN EXPORT 
CORPORATION, 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 

David L. Maloof, being duly sworn, deposes and says that he 
is a member of the firm of Donovan, Donovan, Maloof & Walsh, attorneys 
for the plaintiffs herein and is familiar with the proceedings heretofore had 
herein. 

I am a member of the bar of this Honorable Court and I make 
this affidavit on information and belief in opposition to the separate motions 
of defendants Continental Grain Company and Continental Grain Export 
Corporation, each calling for an order staying proceedings and trial as to 


each of them pending alleged arbitrations. 


| 
| 
: 
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This action in the amount of $4, 706, 000.00 is for shortage, 


damage, deterioration and contamination occasioned to a shipment of 


26, 670 metric tous c’ number 3 yellow corn which was loaded on board the 
S.8. YUKON MART at Philadelphia, Pennsyivania on July 18, 1974, for 
carriage and transportation to Callao, Peru. The cargo's deficiencies 
were discovered upon the vessel's arrival at the port of destination, forty - 
five days later. 


The subject shipment was purchased by plaintiff Empresa 


Publica De Servicios Agropecuarios (hereinafter referred to as F PSA), a 
public corporation of the government of Peru, to satisfy a then present 
national shortage of maize in Peru. Public bids were solicited at Lima, 
Peru, and, on July 3, 74, defendant Continental Grain Export Corporation 
(hereinafter referred to as Export) submitted its offer to EPSA. @ copy of 
which is annexed hereto as Exhibit A. Export's bid was accepted by EPSA. 
and, on July 3, 1974, a contract for the sale of the subject shipment was 
entered into between the two parties. A copy of that contract is annexed 
hereto as Exhibit B. 

The sixth clause of the contract of sale incorporated by refer- 
ence Export's offer of sale. (Exhibit A hereto). It should be noted at this 
juncture, that Export's offer of sale provides under "Other Conditions", 

"the quantity, condition and quality are final 
on loading, according to the bills of lading, 


and all other conditions will be in accordance 
with NAEGA No. 2”. 


The seventh clause of the contract of sale further provides: 
(English translation) 
The parties indicate as domicile: 
The SELLER as Jiron Camana 851, Lima. 


The BUYER as Jr. Cahuide 805, 7th Floor, 
Jesus Maria and submit themselves to the 
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judges of Lima, Peru, waiving any 
other [jurisdiction] which may favor 
them. Likewise they waive any inter- 
vention or claim of diplomatic nature. " 


The parties to the contract of sale having specifically provided 
for judicial jurisdiction at Lima, Peru and waiving any other which may 
favor them, the arbitration clause of NAEGA No. 2 was inapplicable. 

On July 8, 1874, addendum number | was added to the contract 
of sale by the parties which reads ae follows: (English translation) 


"In consideration of the fact that North 
American Expert Grain Association 
(NAEGA No. 2) covers the acquisitions 
on the basis “OB and the sale has been 
made on the basis of "Cost and Freight", 
it is established under mutual accord 
that other conditions not specified in our 
contract will be governed by the clauses 
Stipulated in Contract Grain an’ Feed 
Trade Association No. 30 (GAFTA No. 
39), 9 specific for picchases cchases {sic} on the 
basis of Cost and F Freight” ° (emphasis 
supplied). 


Since quality and Peruvian jurisdiction are specifically provided 
for in the contract of sale, the arbitration clause of GAFTA No. 30 ig like- 
wise inapplicable. Arbitration was, therefore, not demanded by plaintiffs 
of defendant Export. 

We deem It appropriate at this time to cali the Court's attention 
to the Exhibits attached to defendant Export’s moving papers. "GAFTA 
No. 30" attached thereto as Exhibit D is dated September 2, 1974 to be 


effective on that csie. That Exhibit incorporates the arbitration rules of 


"GAFTA No. 125" ta force on the date of the contract. Attached to Export's | 


moving papers as “Exhibit E" are the arbitration rules of "GAFTA No. us" 


with an effective date of Ist October, 1974. The contract of sale. however, ; 
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is dated July 3, 1974 and Addendum No. 1 to that contract is dated July 8, 


1974. Certainly rules drawn after the contract of sale bad been signed 


could not have been within the contemplation of the parties when they reached 


| their agreement. 


We algo note for the Court's attention that the "GAFTA No. 30” 


1 form attached to defendamt Export's moving papers ae Exhibit D, applies, by 


| the Exhibit's very language, only to sales on "“C.LF. terms", Addendum 


t No. 1 to the contract of sele, however, particularized as the reason for 


substituting the "NAEGA No. 2” form with "GAFTA No. 30" that the former 


| applied only to FOB sales and the latter to C & F contracts. With the sale 


i 
|! 


i! 


in question on a C & F basis, the GAFTA No, 30 orm clearly fails to con- 
form to the terms of the instant zale of corn. Piaintiffe cannot explain to 
this Court why this was done in this manner, particularly since the contract 
of sale itself provided for the submission of the parties to the sale to the 
Courts of Peru. 

When the bill of lading was issued covering the subject shipment, 
the shipper was identified as defendant Continental Grain Company (herein- 
after referred to as "Grain Co."). Plaintiff, © PSA, believed that the bili 
of lading was issued pursuant to a charter party since that was th. ‘ype of 
bill of lading which was provided for in the Fourth Clause of the contract of 
sale (Exhibit B hereof), notwithstanding that the bill of lading itself contained 
no reference thereof. (A copy of the bill of lading is annexed heretc as 
Exhibit C). 

A voyage charter party had been entered into, however, between 
the defendant "Grain Co." and defendant Breda Shipping Co. Ltd. (herein 


after referred to as Breda") covering the voyage of the shipment in question. | 
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(A copy of that charter party is annexed hereto as Exhibit D). That charter 
party provides for New York arbitration of disputes between the parties 
| thereto, without any limitation of time for the parties to appoint their 


| respective arbitrators. 


The moving papers hereinbefore filed by defendant Grain Co. 
emphasize that it was the carrier. The bill of lading. however, clearly 
| identifies it ae the shipper. The role in this matter played by defendant 


| "Grain Co." is clearly mysterious as well es patently mischevious as 


| plaintiff EPSA hed not purchased the shipment from that defendant. An 

| evidenciary hearing to explain defendant "Grain Co.'s" position vis-a-vis 
| defendant Export and plaintiffs is urgently needed and appropriate. The 
| result of such an evidenciary hearing may disclose that defendants Export 


and Grain Co. are the same company and/or one being the agent of the other. | 


|| If so, it is manifestly unfair for it to come to Court with two seta of attorneys | 


i each asking separate orders to compel plaintiffs to arbitrate in two separate 


fori. The Second Circuit has recently emphasised the equitable nature of 

| arbitration proceedings and that such proceedings may not be abised. (See 
| plaintiff's brief on that point). 

| Defendant "Grain Co's." moving papers ground their demand 

i for arbitration on the terms of the bill of lading, (Exhibit C hereof). On the 
| face of that bill of lading, Clause 1 provides: 


"1. This bill of lading shall have effect 
subject to the provisions of the Carriage 
of Goods by Sea Act of the United States 
approved April 16, 1936, which shall 
be deemed to be incorporated herein, 
and nothing herein shall be deemed a 
surrender by the carrier of any of its 
rights or immunities or an increase of 
any of its responsibilities or liabilities 
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On the back of that bill of lading, Clause 10 provides: 


"10. All terms, conditions and pro- 
visions of the strike, lighterage 
clause No. 326 and Arbitration Clause 
of the "Centrocon" charte: party to 
apply. “ 


‘The "Centrocon" charter-party Arbitration Clause referred to 


| im Clause 10 of the bill of lading provides: 


"All disputes from time to time arising 
out of this contract shell, unless the 
parties agree forthwith on a single 
Arbitrator, be referred to the final 
arbitrament of two Arbitrators carry- 
ing on businegs in London who shall be 
Members of the Baltic and engeged in 
the Shipping and/or Grain Trades, one 
to be appointed by each of the parties, 
with power to such Arbitrators to appoint 
an Umpire. Any claim must be made in 
writing and Claimant's Arbitrator appoint- 
ed within three months of final discharge 
and where thie provision is not complied 
with the claim shall be deemed to be 
waived and absolutely barred. No award 
shall be questioned or invalidated on the 
ground that any of the Arbitrators is not 
qualified as above, unless objection to 
his acting be taken before the award is 
made," 


The above arbitration clause, with its insidious and unconscion- 


able three month limitation period within which to appoint arbitrators is 


| clearly repugnant to the one year sult time limitation period of the Carriage 


' af Goods by Sea Act of 1936 (COGSA) 46 U.S.C. $1300 et seq., and is, there- 


| fore, by the very terms of the bill of lading, void. Arbitration ia inconsist- 
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ig in conflict with the one year COGSA suit time period. 


That Act (COGSA), applies by operation of law because the bill 


| 

| 

| 

| 

| of lading in this case is both the document of title and contract of carriage | 
| between a United States and a foreign port and thus comes within Section 
| 


1301 (b) which reade: 


"(b) The term ‘contract of carriage’ 
applies only to contracts of carriage 
covered by a bill of lading or any 
similar document of title, insofar 
as such document relates to the 
carriage of goods by sea, including 
any bill of lac); or any similar } 
document ag u.oresaid issued under 
or pursuant to a charter party from the 
moment at which such bill of lading or 

similar document of title regulates 

the relations between a carrier end a 

holder of the same." 


The shipment also comes within that section of Article 1303 (6) 


of the Carriage of Goods by Sea Act which reads: 


Failure to Give Notice. 


In any event, the carrier and the ship 
shall be discharged from all liability 
in respect of loss or damage unless 
suit is brought within one year after 
delivery of the goods or the date when 
the goods should have been delivered: 
Frovided, That if a notice of loss or 
damage, either apparent or concealed, | 
is not given as provided for in this | 
section, that fact shall not affect or | 
| 
| 
| 


} 
| 
| 
| 
| 
"Time fer Suit, One Year--Effect of | 
| 
| 
| 


prejudice the right of the shipper to 
bring suit within one yeer after the 
delivery of the goods or the date when 
the goods should have been delivered. at 


as well as Articie 1303 (8) which reads: 


"Negligence Clauses Null and Void. 


Any clause, covenant, or agreement in 
a contract of carriage relieving the 
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carrier or the ship from ability 

for loss or damage to or in connection 
with the goods, arising from negligence, 
fault, or fallure in the duties and 
obligations provided in this section, or 
lessening such liability otherwise than 
ac provided in this Act, shall be null 
and void and of no effect." 


''nder the Carriage of Goods by Sea Act plaintiffa are entitled 


o have the United States District Court, the original Court of maritime 


| jurisdiction under the United States Constiiution, adjudicate this action and 


| to have denied the motion which attempts to divest this for’ of jurisdiction 

| and refer this action to three commercial men in London. Such an attempt 

| is a patent lessening of plaintiffs rights under COGSA. 

Arbitrators are not bound hy the law or the facts as is this 

| Court. Furihermore, the arbitration clause referre” ‘9 by Grain Co 

| requires arbitrators to be chosen within 90 days. This is a very serious 

|| defect in the agreement as it reduces plaintiffs' time to institute proceedings 

| from one year to 90 days. 

| Indicative of the position taken by Continental Grain is the 

! document, "Chamber of Shipping River Plate Charter Party 1914 London”, 

I attached to Grain Co's. affidavit as Exhibit B. In addition to the ebacure 

provision on the back of the bill of lading setting out the Centrocon arbitration | 

clause, the form further hac printed on its face the word “homewards", 

f meaning bound for England. 

: Not only was this shipment not bound for England and, there- 
fore, was not “homewards' but according to its own printed terms this 

docuxient was amended periodically, i.e., in 1934, 1937, and 1950, and 

| Grain Co. does not allege which amendment is intended to apply and has not 


shown thai the form has not been radically altered by ita amendments. If it 
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the consignee would have the besefit of nearby analytical expertice and the 


1 

| 

9 - | 

} were a “iomewards Pshipment, the 90 deys would be less onerous because 


| parties would be in the jurisdiction where the arbitrators would be chosen 

and the proceeding would take place. As it was, it took longer than the tucee 

\ month period to analyse the corn and receive the results of the testing because 
such testing facilities are not readily available in Peru. 


Again, the Centrocon charter-party was designed as an agree- 


| ment between the shipowners and the time-charterers. It cannot be suppused 
} that a Peruvian buyer would be familiar with its terms. 

It appears that Grain Co. as “shipper agreed with Breda on the 
terms of the bill of lading and the charter party but as the shipper and/or 

carrier it cannot be supposed that it would be the agent for the consignee in 

} that purpose for there would be a distinct conflict of interest. 

In conclusion, the relevant documents conclusively show that 
| plaintiffs’ never agreed to arbitrate disputes with defendant Expor® nor 


defendant Grain Co. 


_/s/ David L. Maloof —___ 
DAVID L. MALOOF 


Sworn to before me this 


ay ie 


day of Lecember, 1975. 
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fama, 3-de Jabio de lor, 


IglGsd DIS SERVICLOS AGROPECUARIOS 


Muy Sumores mestros ¢ 


a . . . 
representecron de Jos senores Gontinental Gra 


Export Corporation, tenemas cl aprado de hacerles ta sivuiente oferta 


25,000 lig hs 6% mas omenos, opeion det Comprador, al preeio contratady 
de N° 3 Yellow Corn, con humedad maxima bow SMe 
, 


BMBARQUI: : Julie A/l2 de 1974, con ETA Julio 5/6, por el Vapor YUKC 


et Makil. 


BY “* 7 cs 3 i . . ~ F 
SOLO: VS oe toh, eV por tonecluda métrica, Costo y Flete, 


Cone. 


. : ae Meer es : A ; 
Mediante Carta de Crédi mk anal . confirmada, 
Inmediatiunente a favor de Jos Vendedore 


La caniidad, condicion y calidad son tinabes 
gin los copocinuventas de cmibarque, y toda 
Clones scrin de‘acuerds al Contrato NA. 


El Vendedar RGA pero solanjentis para su 
e}] puerto de phiad cs usual carygar un buque 
6 inenos 26, 0 oy  dentaco ders dias Stem prey 
po lo permite. 


Gastos Consulares, por cuenta dc} Vendedor. 


Gertificado de los eclevadores, no meyor de 
mie, que GhiN’ 3 Yellow Gorn Hac 
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EMPRESA PUBLICA DH SERVICIOS AGRO UECUAR aS 

ee ee ee CAMUIDE 865 Po. PISO TELEFONO 71 10c4 iia sy | 
CONTRATO N2 003-74-DIM. MALOOF'S AFFIDAVIT ON 

BEHALF OF PLAINTIFFS 


CONTRATO DE COMPRA-VENTA DE 25,000 T.L. 5% MAS O MENOS DE - 
MAIZ AMARILLO N° 3 0 MEJOR, HUMCDAD MAXIMA 15.57 QUE CELE - 


BRAN LA EMPPESA PUBLICA DE SERVICIOS AGROPECUARICS - EPSA - 


¥ LA FIRWA CONTINENTAL GRAIN EXPORT CORPORATION .- 
A iii los acetal 


Conste por el presente documento el Contrato de Compra-Ven- 
ta que celebran en su calidad de VENDEDOR la firaua CONTING: 
TAL CRAIN EXPORT CORPORATIGN representada por B/.NCO S.A.,° 
con L.F.N2 9041/04 y domicilio en Camand 851, Lima, repre - 
sentada por el Sr. William Barnett Williams con C.F.NP £706 
ys L.T.N2 2466805 y en su calidad de CCNPRADOR, la EMPRESA 
PUBLICA DE SERVICIOS AGROPECUARIOS con L.T.N? 994722 
presentuua por su sikectus Eycveutivo Ting. Man 

con L.E.N2 5614153 y L.T.N96208112 y su Geren 

ciones Sr. Fernando Sarmiento M., con L.E.NE@Ze 


N2 0516913, de acuerdo a los siguientes seeuns 


} 
ts 


CLAUSULA PRIMERA:- Por el presente Contrato, la firma - 

CONTINENTAL GRAIN EXPORT COKMORATIC? 
vende y el COMP, ADCR adquiere hasta 25,000 T.L., Bey HOS -~ 
menos de Maiz Amarillo N42 3 6 mejor, 15.5% ndx imo ce 


dad segtin idad y peso final definitivo al er 
c 


acvercu a ertif icedcs ot ioeguees por Insnecto 

zodos del ft s Estados 

de Hortecndvies. 

CLAUSULA SECURDA:- El precio estipulado es de USY 165.20 
‘ por T.M., Costo y Flete, Free out, Ca 

llao. 


CLAUSULA_ TERCERA: - El VENDEDOR se obliga a emburcur la - 


mercoderia entre ci 4 y ie de Julio - 


BP oe RTM 


El pago se realizard mediante Carta - 
de Crédito irrevocable y confirmada,necgo 


/ Ce 
Pie 
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Son de cucnta de 


Los Gastos Conzulares. 
Lus uastos ocasionadas por el concurso 
dado o.igen al presente Contrato. 


los ¢astos de Fumigacion. 
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CUA A SLATS La oferta de venia tamoidén forma parte 


del 


presente Contyato, 


CLAUSULA Las partes scfiglan come dumicilio: 


SUPT IMAL 
GE) VERDEDOR en: 


Jiidu Comanad 35s) = Lina, 
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. Ly CLOPVRADOR. en: 
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““wquicr otro que Penn 


a 


wf El presente Contreto, OO3-74-DIM, es suscrito con la iit. 
CONT INCHTAL GRAUN EXPORT CORPORATION, en Linc a 


del ines de Julio de 1974. 


Los 3 die 
CONTINONTAL CRA 
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ADDEINDUM N° 1 AL CONTRATO W? 003-74-DIM DEL 3 DE JULIO 1974 
EPS Aw / CONTINENTAL GRAINE CXAPORT CORP, 
MALOOF'S AFFIDAVIT ON BEHALF 
OF PLAINTIFFS 
oy 
a : ip , ‘ : hee a ; 
En consideracion que el North American Fxport Grain Association é 
q 
‘ ' ‘ i 2s: ae i Se 
. (WWAEGA IN’ 2), ampara las adquisiciones en base F,O.U. y habiendose efec 
’ B9 ~ 
tuado la éompra en base "Casto y Flete", queda estuilecido de mrutuo ocuer 
OME Y as if 
do que las demas condiciones no especificadas en nuestro Cuntrato, se tegi- 
ran con las clausulas estipuludas en el Contrato Grain and Feed Trade As - 
& 
ys sociation NM? 30 (GAFTA N° 30), especifico para las comnras sobre base "Cos 
to y Flete". 
coer hg 
9 Lima, 8 de Julio de 1974 
A e 
, rant 
POR CONTINENTAL GRAIN EXPORT CC 
a R 
o 
: 
ne a Neer? ee : 
Fernango, Sorrfitento Morey. Witliam Barnett Willimans 


GERENTE © OMERCIO EXTERIOR CF. 2786 
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VESSrL Yo UE CONSIGNED T] Owners" AGENTS AT LOADING POKT, AND TO Cwarterers'/Reccivens' 
AGENTS AT OISCHARGE PORT. 


CuAKTERERS TO APPOINT AND PAY STTVEDORES AT LOADING PORT; Recrivens! STEVE DOKEY 70 
NC CMPLOYEO AT PORT OF OL ICHARAE, 


CARGO TO DE OISCHARGEO oY RiCEtvers' STEVEOORES AY THE AVERAGE [ate oF 2,000 Lon: 
TONS, PCR WEATHER WORKING OAY OF 24 (TWENTY -FouR) CONSECUTIVE HOURS, SUNDAYS AND HO, 
POAYS EXCEPTCO, FREE OF RISK ANDO EXPENSE TO THE VESSEL. 


LOADING OFRTM ORDERS TO PE GIVEN BY WIRELCSS UPON RECCIPT OF MASTER'S APPLICATION, 
UNLESS GIVEN EARLIER. ON RECCIPT OF LOADING BERTH ORDERS MASTER TO NOTIFY “SRIBSHIF 
NOW YOCK™ sy WIRELESS OF THE LATEST ESTIMATCO TIME OF ARRIVAL AT LOADING PORT AND TIMI 
OF READINESS TO LOAD AFTER OISCHARGE OF BALLAST, SF ANY, ANO ANY NECESSARY FITTING. 


NOTIEICATION OF THE vessel's HUADINECSS AY O15¢ RGE HORT MUST OF DELIVERED ar THt of - 
FICE OF THC RECEIVERS OR THEIR AGENTS AT Ok BEFORE 4 P.M, (or AT OR BEFORE NOON IF 

ON A SATUKOAY). VESSEL ALSO HAVING BEEN ENTEREO AT Tuc Custom HOUSE, ANO THE LavoaYs 
WILL THEN COMMCNCE AT 7 AWM. ON THE NCXT BUSINESS DAY, WHETHCR IN BERTH OR NOT. 


CHARTCRERS TO PAY DEMURRAGE, IF INCURRED AT LOADING PORT, AT THE RATE OF $8,000 {cIGHT 
THOUSAND DOLLARS) U.S. CURRENCY PER DAY FOR EACH ANO EVERY OAY OR PRO RATA FOR PART 

OF A DAY, FOR ALL TIME USED IN LOADING IN EXCESS OF ALLOWED LaYTIME. CHAKRTCRERS TO 
COLLECT GCSPATCH IF EARNED AT LOAOING PORT, AT T RATE oF $4000 (rour THOUSAND DOLLARS) 
U.S. Curketncy PER OAY FOR CACH ANDO EVERY DAY OR RATA FOR PART oF A DAY, FOR ALL 
LAYTIME SAVCO IN LOADING. 


RECLIVERS/CHARTERERS TO PAY DEMURRAGE, IF !NCURREO AT O! SCHARGING PORT, AT THE RATC 

or $8000 (c1GKT THOUSAND DOLLARS) U.S. CuxrRtNCY PER DAY FOR EACH AND EVERY DAY OK PRO 
KATA FOR PART OF A O4Y, FOR ALL TIME USED IN OISCHARGING IN EXCESS OF ALLOWCC LAYTIME. 
RECCIVERS/CHARTERERS TO COLLECT DESPATCH IF EARNED AT OISCHARGING PORT AT THI. ATi 

or $4090 (rou 1HoUSANO DOLLARS) U.S. CURRENCY PER DAY FOR EACH AND EVERY DAY OR PRO 
RATA FOR PART OF A DAY, FORK ALL LAYTIME SAVCO IN DISCHARGING. 


Aw buts ano/on TAXES ON VESSEL atio/or FREIGHT TO BE FOR OQWNURS' ACCOUNT AND ON c4P- 
GO TO BE FoR RECEIVERS '/CHARTERCRS' ACCOUNT. 


TAYDAYS ARE NON-REVERSIOLE. 


OVERTING TO BC FOR THE ACCOUNT OF THE PARTY OROCRING SAME, 'F ORDERED BY PorT AvuTHoR-= 
ITIES awo/or ELFVATOR TO BE FOR CHARTCRERS' ACCOUNT AT LOADING PORT, AND AT OISCHAG- 
ING PORT, TO CC FoR CHarTereRs'/RECCIVERS' ACCOUNT. OFFICERS’ AND Crew's overtinr 

TO BE FOR VESSEL'S ACCOUNT. 


EXTRA INSURANCE, IF ANY REQUIRED, DUE TO VESSEL'S AGE, FLAG, CLASSIFICATION On OwneER-~ 
SHIP, TO BE FOR OwNERS' ACCOUNT. : 


OWNERS WARRANT THAT THIS VESSEL HAS NOT CALLEO aT ANY CUBAN OR NortTH VICTNAHESE PORT 

Since JANUARY T5T, 953; FURTHERMORE, OWNERS WARRANT THAT THIS VOSSEL PIRGEMELY HAS 

NO COMMITMENT TO CALL AT CUGA OR NORTH VIETNAM SUBSEQUENT To THE VOYAGE COVERES unort 
THIS CHAKTER PARTY. 


Vesset'S MAXIMUM DRAFT ON SAILING PHILADCLPHIA NOT TO EXCEED 31" SALT WATER WHICH CHan- 
TERERS GUARANTEL AVAILABLE. 
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ano/on GHAITM HANULENG FACILITIES An. UNAVAILABLE ON SATUROAY OR AVAILABLE 


hard is 


AT OVFRTEML ano/on PREMLUM RATES, 


IN PORTS WHERE ONLY PART OF A SATUROAY t> AFFECTED By SUCH COr. 
UNDER "1" ABOVE, LAYTIMC SHALL COUNT UNTIL THE EXPIRATION OF T 
TIMC PERIOD. 


3. WHERE SIX OR MORE HOURS OF WORK ARE PERT GRMED AT NORMAL RATES, 
COUNT AS A FULL LAYDAY. 


THE FOLLOWING CLAUSTS, AS ATTACHED, ARE TO LE CONSIDERED AS FULLY IENCORFOXATEO IN Tit 
CHARTER Party: 


U.S.A. Crausc Paramount, P. & |. Bunker Deviation CLausc, New Jasow Crause, CHamocr 


or SuieptnGa War RisKs Crauscs Nos. 1 ano 2, New Botrn-To-BLiame Cottiston Clause, New 
Yorke Propuce ExcHance Aroirration CLAUSE ANO AmENOcO SiRike Crause of THE "CLT ROCON 


CHar? ARTY. 
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-agair 
M/V YUKONMART, her engines, 
BERGEN SHIPPING €CO., ETD... 
SHIPPING CO. , BED... CONTINENTAL GRAIN 
COMPANY, and CONTINENTAL GRAIN EXPORT 
CORPORATION, 


Defendants. 


Defendant, Bergen Shipping Co., Ltd.’, by its attorneys, 
Kirlin, Campbell & Keating, answering the complaint herein, alleges 
upon information and belief as follows: 

FIRST: It admits tha -his is an admiralty or maritime 

caning of Rule the Federal Rules of 
Procedure and within the admiralty and maritime jurisdiction 
Ates and, Of this Honorable ‘Court: 

axcept as so admitted, it denies the other allegations 

in the FIRST paragraph of the complaint. 

SECOND: It denies that it has any knowledge or informa- 
tion sutiicirent form a helief as to the allegations 
in the SECOND paragraph of the complaint. 

THIRD ey Dt admits that at the times ‘mentioned in’ the 
complaint, the defendant Bergen Shipping Co., Ltd., was and is a 


corporation organized and existing under and by virtue of the laws 


of the Republic of Liberia with an agent, Atlas Navigation Corp., 


which has an office and place of business located at 711 Third 
Avenue, New York, New York 10017, and that said defendant was 
engaged in business as a carrier of merchandise by water for hire 


and owned and operated the M/V YUKONMARYT as a carrier of merchan- 


dise by water for hire. 
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> employ: 


and Cont 


conditions 


the other 
complai 
thereafter the M/V YUKONMART 
and) th fendant, Bergen 
©o., Ltda! , made delivery of the aforesaid cargo in 


accordance with the terms and conditic 


lading and.charter party contracts. 


wy 


BERGEN'S Reiter, ET. 


Except aS so admitted, it denies the other allegations 
he SIATH paragraph of the complaint. 
It denies that it has knowledge or information 
a belief as to the allegations set forth in 

the SEVENTH paragraph of the complaint. 

EIGHTH: It admits that a demand has been made frr the 
payment of a sum of money, no part of which has been paid. 

Except as so admitted, Lt denies the other 


set forth in the EICHTH paragraph of the complaint. 


FIRST DEFENSE 
NINTii: This defendant puts plaintiffs to their proof 

of compliance with the provisions for the giving of notice 
"as provided for in the aforementioned bill of lading and in the 


United States Carriage of Goods by Sea Act, 2936), 46 O.8/6.X. 


- 1300 


SECOND DEVENSE 

TENTH: (1) Due diligence was used to make the vessel 
seavorthy and to secure that it was properly manned, equipped and 
supplied, and to make the holds and all other parts of the vessel 
in which goods were carried safe and fit for their reception, 
Carriage and preservation in accordance with the provisions of the 
aforementioned bill of lading and the United States Carriage of 
Goods "by Sea Act, \1936.. 

(2) Accordingly, if the goods referred to in 
the complaint sustained any loss or damage while they were in the 
possession or custody of this defendant or on hoard the M/V 
YUKONMART due to any unseaworthiness of the vessel, which is 


| denied, this defendant is not under any liability therefor. 


ER, BIC, 
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BERGEN'S ANSWER, ETC. 


of the servants ge © this defendant, or those for whom 
it was res wsible; this defendant is not under any liability 


therefor. 


FIFTH DEFI 

In the event this defendant or the vessel 
should be under any liahbilit r loss or damage to the aforesaid 
goods, which is denie ery must be computed in 
accordance with the terms PE the Bill of Lading| and/or. the 
provisions of the Unite States Carriage of Goods by Sea Act, 


Le Se. 


SIXTH DEFENSE 


If there was any loss or damage to the afore- 


said loss or damage was caused by the 


negligent, unreasonable and wrongful refusal by the plaintiffs, 
representatives, agents, servants and/or employees, to 


discharge the vessel upon her arrival and ter at 
‘ 
said parties’ fai » to properly care for the aforesaid 
1 


discharge and delivery at Callao. 


[TS COUNTER-CLAIM SAINST PLAINTIFRS , ELENI BERGEN 

LTD. 2 INFORMATION AND BE AS FOLLOWS 
FIFTEENTH: Pee ee imes mentioned, the plaintiffs were 
consignees and holders of the aforementioned 1l of lading issued 


by or on behalf of the defendant, Bergen Shipping Co., Ltd., which 


covered the voods carried on board the M/V YUKONMART, and as such, 


are bound to pay any general average contributions, charges and 


b ; 
expenses arising during the voyage of the M/V YUKONMART from 


Philadelphia to Callao. 


SIXTEENTH: The aforesaid bill of lading which constituted 

the contract of carriage involved in this action, contained among 
| 
4 


others, the following clauses: 


' 
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™S ANSWER, ETC. 


2s Or owners of the goods 
Fore delivery." 


During the course of the voyage, the 
placed in peril when the M/V YUKONMART sustained engine 
breakdowns which were not due to any cause 
ble. Subsequent e rts were 
cargo, during which certain general average 
litures and expenses together with other special 
were made and incurred, all of which were 
he safety and preservation of the vessei and her 
and cargo completed the voyage. 
[fhe aforesaid engine and machinery break- 
esulting general average sacrifices, expenditures and 
her special charges and expenses, were not dve to 
orchiness for which or tor the 
or is liable by law, 
the beginning of the 
vessel seaworthy 
id ; inne i ar suppli Plaintiffs, under 
personam for their 
average sacrifices and 
defendant was entitled to a lien on said 
proportionate contributions thereto. 
accordance with the foregoing bill of 
contract, Messrs. John P. Tilden, Ltd., General Average 
were appointed to prepare a general average statement 
and are now engaged in preparing the said statement, adjusting 
and stating the general average in accordance with the applicable 
provisions of the aforesaid contract and said general average 


statement will be filed herein. 


TWENTIETH: The amounts due and owing from the plaintiffs} 


nave not yet been calculated and this defendant reserves its right 
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Company 


incurred 


this pleading. 


Corporation 


the aforesaid 


in the complaint 
in the complaint, which 
caused by 


negligence or breac!l 


or anyone for was responsible. 


Accordingly, if this defendant is found 


to the plaintiffs, which is denied, 


any lié lity 


lity could result only from the fault, negligence, act, 


omission, *nd/or breach of its contractual Obligetions of co- 


in Corporation, its agents, servants, 


Continental Grail 
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1974, between 
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and cone 


mM 


YUKONMART 
Ltd., 26,670 kilos <o4 ion a Wk, quality and condition unknown, 
for transportation to i an the “port Of ‘Caltbao an 
accordance and hire paid and also 
in freights paid or agreed to be p 


to co-defendants and in accordance with the terms and condition 


of a bill of lading. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EMPRESA PUBLICA DE COMERCIALIZACION : 
DE HARINA Y ACEITE DE PESCADO, and 73 Civil 4512 (RO) 
i EMPRESA PUBLICA DE SERVICIOS : 
‘| AGROPECUARIOS, AFFIDAVIT ON KEHALF 
: OF BERGEN SHIPPING 
Plaintiffs, COe, GID, EY ANNO IN 
: OPPOSITION TO THE 
-against- TWO MOTIONS OF CO- 
>: DEFENDANTS CONTINEN- 
SS YUKON MART, her engines, boilers, etc., TAL GRAIN COMPANY, 
i: BERGEN SHIPPING CO., LTD., BREDA SHIPPING : AND CONTINENTAL GRAIN 
(1 COw, LTD.» CONTINENTAL) GRAIN COMPANY, and EXPORT CORPORATION 
i CONTINENTAL GRAIN EXPORT CORPORATION, : FOR A STAY PENDING 
ARBITRATION. 
Defendants. 


DAVID W. MARTOWSKI, being duly sworn deposes and says: 


1. 2 aman attorney and a member of the firm of Kirlin, 


|i Campbell & Keating, attorneys for the defendants Bergen Shipping 


' Co., Ltd., and Breda Shipping Co., Ltd., and am familiar with this 
action. 


2. The defendants Bergen Shipping Co., Ltd., and Breda 
J PE j 


11 Shipping Co., Ltd., filed their Answers, Counter-Claims and Cross- 


{ 
‘. Claims in this matter on December 11, 1975, including cross-claims| 
|| against the co-defendants Continental Grain Company and Continenta 
Grain Export Corporation. It is anticipated that one or both of 

' gaid co-defendants may move to stay the aforesaid Cross-Claims 

| pending arbitration and, therefore, this Court's determination of 
the pending motions by the co-defendants to stay the plaintiffs 
may be urged in support of or in opposition to such anticipated 


“motions. 
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EXPOR T'S ANSWER TO CROSS-CLAIM OF BREDA 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-_—-—- = = ee ee wm 


EMPRESA PUBLICA DE COMERCIALIZACION 
DE HARINA Y ACEITE DE PESCADO and 
EMPRESA PUBLICA DE SERVICIOS 
AGROPECUARIOS, : ANSWER TO 
CROSS-CLAIM 
Plaintiffs, 
~against- : 75 Civ. 4511 (RO) 
| S.S. YUKON MART, her engines, 
| boilers, etc.; BERGEN SHIPPING 
CO. LUTD.; BREDA SHIPPING CO. LTD. 
CONTINENTAL GRAIN COMPANY and 
| CONTINENTAL GRAIN EXPORT 
CORPORATION, 


Defendants. 


CONTINENTAL GRAIN EXPORT CORPORATION (herein- 
| after referred to as "EXPORT"), answering the cross-claim of 
defendant, BREDA SHIPPING CO. LTD. (hereinafter referred to 


as "BREDA"), alleges upon information and belief as follows: 


Defendant, Export, denies each and 
every allegation contained in Paragraph "FIRST" of defendant, | 
| Breda's, answer and cross-claim insofar as it concerns 


| defendant, Export. 


SECOND: Defendant, Export, denies knowledge 


and information sufficient to form a belief as to Paragraph 


| "SECOND". 


THIRD: Defendant, Export, admits that at the 
| times mentioned in the complaint defendant, Breda, has an 
; agent, Atlas Navigation Corporation, of 711 Third Avenue, 


| New York, New York, and was engaged in the business as a 
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carrier of merchandise by water for hire and operated the 


$ 


wee 


- YUKON MART. Except as admitted, defendant, Export, 


denies knowledge and information sufficient to form a 


belief as to each and every other ; Legation contained in 


tae : | 
Paragraph "THIRD" of the answer and cross-claim of defendant, 
| 


Breda. 


FOURTH: Defend. Expor admits that the 
YUKON MART was the vessel employed i carriage of 
merchandise by water for hire and, except as so admitted, 
knowledge and information sufficient to form a 


allegation contained in Para aph "FOURTH" 


answer and cross-claim of defendant, Breda. 


Defendant, 
was delivered tc > S.S. YUKON MART 
Philadelphia a s! 26,670 kgs. of corn in bulk for 
transportati 
reight ‘ agreed to be paid and, except as so admitted, 
ies knowledge and information sufficient to form a belief 
as to each and every other allegation contained in Paragraph 


"FIFTH" of the answer and cross-claim of defendant, Breda. 


SIXTH: Defendant, Export, denies knowledge 
and information sufficient to form a belief as to the 
allegations contained in Paragraph "SIXTH" of the answer and 


cross-claim of defendant, Breda. 


SEVE} : Defendant, Export, denies knowledge 


and information i as to the 
allegations contained in Paragraph "SEVENTH" of the answer 


and cross-claim of defendant, Breda. 
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EIGHTH: Defendant, Export, denies knowledge 


and information sufficient to form a belief as to the 
allegations contained in Paragraph “EIGHTH” of the answer 


and cross-claim of defendant, Breda. 


NINTH: Defendant, Export, denies knowledge 


and information sufficient to form a belief as to the 


| allegations contained in Paragraph "NINTH" of the answer 


and cross-claim of defendant, Breda. 


-fendant, Export, denies knowledge 
information sufficient to form a belief as to the 
sgations contained in Paragraph "TENTH" of the answer 


cross-claim of « ndant, Breda. 


ELEVENTH: lefendan Export, admits that a 
bill of lading was issued pursuant to a charter party 
contract entered into between def 1 t, Breda, and 
defendant, Continental Gré Company, dated July 5, 1% 

for the shipment of corn h 2inbefore described in 

Paragraph "FIFTH" of defendant, Breda's, answer and cross- 
claim and, except as so admitted, denies knowledge and 
information sufficient to form a belief as to each and every 


other a agation contained in Paragraph ELEVENTH" of 1e 
t) jat t 3 Pp graph "ELEVENTH" of tt 


answer and cross-claim of defendant, Breda. 


Nefendant, Export, denies knowledge 
'and information sufficient to form a belief as to the 
|allegations contained in Paragraph "TWELFTH" of the answer 


and cross-claim of defendant, Breda. 
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EXPOR T'S ANSWER TO CROSS-CLAIM OF BREDA 


[RTEENTH: Defendant, Export, denies 
knowledge and information sufficient to form a belief as 
to the allegations contained in Paragraph "THIRTEENTH" of 


the answer and ¢ se-claim of defendant, Breda. 


FOURTEENTH: Defendant, Export, admits the 
allegations contained in Paragraph "FOURTEENTH" of the 


answer and cross-claim of defendant, Breda. 


FIFTEENTH: Answering Paragraph "TWENTY- 


answer and cross-claim of defendant, Breda, 


defendant, Export, repeats and realleges each and every 
admission or denial upon information and belief contained 
in Paragraphs "FIRST" through "FOURTEENTH" hereof with the 
same force and effect as if the same had been set forth at 


length herein. 


SIXTEENTH: Defendant, Export, admits that 
it is a corporation organized and existing under and by 
the laws of the State of Delaware and that it has 
and place of business at 277 Park Avenue, New 
York, Mew York, and, except as so admitted, denies each and 
every other allegation contained in Paragraph "TWENTY- 


SEVENTH" of the answer and cross-claim of defendéent, Breda. 


Defendant, Export, admits that 
it entered into a contract with plaintiff, Empresa Publica 


de Servicios Agropecuarios, to sell to said plaintiff a 


shipment of corn hereinbefore described in Paragraph "FIFTH" | 


hereof on tne terms C&F Callao. This shipment was carried 
by the S.S. YUKON MART from Philadelphia to Callao. Exzept 
as so admitted, defendant, Export, denies each and every 
other allegation contained in Paragraph "TWENTY-EIGHTH" of 


the answer and cross-claim of defendant, Breda. 
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EIGHTEENTH: Defendant, Export, denies 
knowledge and information sufficient to form a belief as 
to the allegations contained in Paragraph "“TWENTY-NINTH" 


of the answer and cross-claim of defendant, Breda. 


NINETEENTH: Defendant, Export, denies each 
and every allegation contained in Paragraph "THIRTIETH" of 


the answer and cross-claim of defendant, Breda. 


WHEREFORE, defendant, Export, prays that the 


ah: . ro T+ he 
Snipping Co. Lta., ve 


dismissed, together with costs, and that this Court grant 


such other and further relief as may seem just and equitable 


under the circumstances. 


Dated: New York, New York 
December 30, 1975 


HILL RIVKINS CAREY LOESBERG & O'BRIEN 
Attorneys for Defendant, 
Continental Grain Export Corporation 


_ 
Se 


A Member of the Firm 
! 
96 Fulton Street 
New York, New York 10038 
233-6171 


TOs 


KIRLIN, CAMPBELL & KEATING 
Attorneys for Defendants, 
Breda Shipping Co. Ltd. and 
Bergen Shipping Co. Ltd. 
120 Broadway 

New York, New York 10005 


SYMMERS, FISH & WARNER 
Attorneys for Defendant 
Continental Grain Company 
345 Park Avenue 

New York, New York 10022 


DONOVAN, DONOVAN, MALOOF & WALSH 
Attorneys for Plaintiffs 

161 William Street 

New York, New York 10038 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EMPRESA PUBLICA DE COMERCIALIZACION 
DE HARINA Y ACEITE DE PESCADO and 

| EMPRESA PUBLICA DE SERVICIOS 

| AGROPECUARIOS, 


Plaintiffs, : ANSWER TO 
CROSS-CLAIM 
-against- 


S.S. YUKON MART, her engines, 
boilers, etc.; BERGEN SHIPPING CO. 
| LTD.; BREDA SHIPPING CO. LTD.; 

\ CONTINENTAL GRAIN COMPANY and 

| CONTINENTAL GRAIN EXPORT 

| CORPORATION, 


Defendants. 


CONTTNENTAL GRAIN EXPORT CORPORATION (herein- 
| after referred to as "EXPORT"), answering the cross-claim 

| of defendant, Bergen Shipping Co. Ltd. (hereinafter referred 
| to as “BERGEN"), alleges upon information and belief as 

| follows: 

FIRST: Defendant, Export, denies each and 

|" every allegation contained in Paragraph "FIRST" of the 

| answer and cross-cl-'> >of defendant, Bergen, insofar as it 


| concerns defendant, Laport. 


SECOND: Defendant, Export, denies knowledge 
and information sufficient to form a belief as to the 


| allegations contained in Paragraph "SECOND". 


THIRD: Defendant, Export, admits that at the 
| times mentioned in the complaint defendant, Bergen, has an 


| agent, Atlas Navigation Corporation, of 711 Third Avenue, 
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New York, New York, and was engaged in the business as a 
carrier of merchandise by water for hire and operated the 
S.S. YUKON MART. Except as so admitted, defendant, Export, | 
denies knowledge and information sufficient to form a | 


| 


Paragraph "THIRD" of the answer and cross-claim of defendant,' 


belief as to each and every other allegation contained in 


Bergen. 


S.S. YUKON MART was the vessel employed in the carriage of 


merchandise by water for hire and, except as so adr’tted, 


| 
FOURTH: Defendant, Export, admits that the 
| 
| 
| 
| 
| 
| 


denies knowledge and information sufficient to form a belief 
as to the allegations contained in Paragraph "FOURTH" of the | 
{ 


answer and cross-claim of defendant, Bergen. 
| 
| 


FIFTH: Defendant, Export, admits that the i 
was delivered to the S.S. YUKON MART at the port of | 
Philadelphia a shipment of 26,670 kgs. of corn in bulk for 
transportation to the port of Callao in consideration of 
freight paid or acreed to be paid and, except as so 
admitted, denies knowledge and information sufficient to 
form a belief as to each and every other allegation 


contained in Paragraph "FIFTH" of the answer and cross-claim 


of defendant, Bergen. 


SIXTH: Defendant, Export, denies knowledge 
and information sufficient to form a belief as to the 
allegations contained in Paragraph "SIXTH" o 


and cross-claim of defendant, Bergen. 


SEVENTH: Defendant, Export, denies knowledge | 
and information sufficient to form a belief as to the 
allegations contained in Paragraph "SEVENTH" of the answer 


and cross-claim of defendant, Bergen. 
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EIGHTH: Defendant, Export, denies knowledge 
and information sufficient to form a belief as to the 
allegations contained in Paragraph "EIGHTH" of the answer 


and cross-claim of defendant, Bergen. 


NINTH: Defendant, Export, denics knowledge 
and information sufficient to form a belief as to the 
allegations contained in Paragraph "NINTH" of the answer 


and cross-claim of defendant, Bergen. 


TENTH: Defendant, Export, denies knowledge 
and information sufficient to form a belief as to the 
allegations contained in Paragraph "TENTH" of the answer 


and cross-claim of defendant, Bergen. 


ELEVENTH: Defendant, Export, admits that a 
bill of lading was issued pursuant to a charter party 
contract entered into between defendant, Breda, and 
defendant, Continental Grain Company, dated July 5, 1974, 
for the shipmer of corn hereinbefore described in Para- 
graph "FIFTH" of the answer and cross-claim of defendant, 


Bergen, and, except as so admitted, denies knowledge and 


information sufficient to form a belief as to each and every 


other allegation contained in Paragraph "ELEVENTH" of the 


answer and cross-claim of defendant, Bergen. 


TWELFTH: Defendant, Export, denies knowledge | 
and information sufficient to form a belief as to the 
allegations contained in 


and cross-claim of defendant, Bergen. 


THIRTEENTH: Defendant, Export, denies 


knowledge and information sufficient to form a belief as 
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the allegations contained in Paragraph "THIRTEENTH" of the 


answer and cross-claim of defendant, Bergen. 


FOURTEENTH: Defendant, Export, admits the 
allegations contained in Paragraph "FOURTEENTH" of the 


answer and cross-claim of defendant, Bergen. 


FIFTEENTH: Answering Paragraph "“TWENTY-SIXTH" 


of the answer and cross-claim of defendant, Bergen, 


defendant, Export, repeats and realleges each and every 


admission or denial upon information an lief contained 
in Paragraphs "FIRST" through "FOURTEENTH" hereof with the 
same force and effect as if the same had been set forth at 


length herein. 


SIXTEENTH: Defendant, Export, admits that 
it is a corporation organized and existing under and by 
virtue of the laws of the State of Delaware and that it has 
an office place of business at 277 Park Avenue, New York, 
New York, and, except as so admitted, denies each and every 


other allegation contained in Paragraph "TWENTY-EIGHTH" of 


the answer and cross-claim of defendant, Bergen. 


SEVENTEENTH: Defendant, Export, admits that 
it entered into a contract with plaintiff, Empresa Publica 
de Servicios Agropecuarios, to sell to said plaintiff a 


shipment of corn hereinbr ‘e described in Paragraph "FIFTH" 


hereof on the terms C&F Lu. a0. This shipment was carried 


| 
i} 
| 
j 


by the S.S. YUKON MART from Philadelphia to Callao. Except 
as so admitted, defendant, Export, denies each and every 
other allegation contained in Paragraph "TWENTY-NINTH" of 


the answer and cross-claim cf defendant, Bergen. 
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EIGHTEENTH: Defendant, Export, denies 
| knowledge and information sufficient to form a belief as to 
j the allegations contained in Paragraph "THIRTIETH" of the 


|} answer and cross-claim of defendant, Bergen. 


Defendant, Export, denies each 
| and every allegation contained in Paragraph "THIRTY-FIRST" 


| of the answer and cross-claim of defendant, Bergen. 


WHEREFORE, defendant, Export, prays that the 


| Cross-complaint of defendant, Bergen Shipping Co. Ltad., be 


| 
| 
| 
| 
i 


, dismissed, together with costs, and that this Court grant such | 
| other and further relief as may seem just and equitable under 


| the circumstances. 


| 
| 
| 
i 
| 
| 
| 


| Dated: New York, New York 
December 30, 1975 


HILL RIVKINS CAREY LOESBERG & O'BRIEN 
Attorneys for Defendant, 
Continental Grain Export Corporation 


‘ : a, | 
AK Member of the Firm 
/ 
A6 Fulton Street 
New York, New York 10038 
233-6171 


Pes 


| KIRLIN, CAMPBELL & KEATING 
| Attorneys for Defendants, 

| Breda Shipping Co. Ltd. and 
| Bergen Shipping Co. Ltd. 
1120 Broadway 

| New York, New York 10005 


| SYMMERS, FISH AND WARNER 

| Attorneys for Defendant, 

j; Continental Grain Company 
| 345 Park Avenue 

iNew York, New York 10022 


; DONOVAN, DONOVAN, MALOOF & WALSH 
iAttorneys for Plaintiffs 

|} 161 William Street 

iNew York, New York 10038 
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writing (1) in the case « 2 af il ice v ng ice | Sui) he ¢ { it m q called foru 
Rule &(6) of boing direction « Punt under Rul hit ecu s of the money : demanded, accompanied (in 
every cast) by evidence froma t ircady ma IPphecatior he t ler hie re red sum, we shall be grnted 


nent became duc 10 Wlicd 10 pay such sum. 


11.—{a) In any case in which a string award shall have been made by any arbitrators or umpire as aforesaid and Ue first «< 

the last buyer, of any intermediate party bound therepy shall be dissatistied therewith (whether the award sh 

favour or against hin) the first s< Her, the 1st Ouver, OF ANY LitisMmcdiate Pariy (as lie Kase may be) OF ANY of them 

shall be entitled to appeal against that awerd to the sau Hoard of Appeal, provided that each of the following pro- 

wisions in addition to the provisions of Rule & shall first have beer 

G) The appellant shall give ce Of appeal to the Sweretary General accompanied by a copy ef the notice which is 
fequired by sub-paragraph (iv) to be sent by hin to the o varty to the arbitration award and, subject to the 
provisions of Rule 10, payment to the Association of the appropriate fee 

(iil) Hf the appellant is.an intermediate party he shall state in such aouce of appeal whether he is appealing as buyer or 
sclicr. 

Gii) The appellant's notice of appeal (cacent in the event stated in Rule 10) and the remittance in respect of the fee 
shall reach the Secretary General not jatcr thaa 12 noon on the 30th consecutive day after the date of the arbre 
tration award 

Gv) Vf the appellant is a first sclier or last buyer he shall, when giving notice of ippeal, also despatch written nouce 
thereof to the intermediate party in immediate coniractual rclauonship with hint cod if the appellant is an inter- 
mediate party and is appealing as buyer or selicr, he shall when erving notice of ay peal also desputch writicn notice 
thereof to his own imirediate seiler or buyer, as the case may be 


i complied with 


Every notice given to an it nediate party by a first seller, a lust buyec another intermediate party in accordance 
with the provisions of s paracr (a) NETO] shall OC Passed On in duc Course and rotation and such passing shall, 
as between the intermediate .arty passing tic same on and the party to woom the same 1s passed on, Le deemed to be 
compliance with the said couditions relating to appeals, any ilung hereinbelore contained to the contrary noiwith- 
Standing. 

All appeals to which this Rule applies shall be held in the like manner in which the corresponding arbitrations « 
required bv Rule 4 to be held and any award mad a Bourd Anpeal shall in ail respects have the like effect and 
shall be enforceae in the like manner as is provided 9 that Rule no ihe case of awards made in the corresponding 
arbitration, and non-compliance with any of the provisions Of sub-paragraph (6) of this Ruie snail in po way lint or 
affoct the rights and jurisdiction of tie Board of Appeal. 


12.—Each party to an appeal fren an arbitration award shall state its case either orally or in writing and mav either appear 
personally or be represented by an agent cngaced of who has been encared inthe trade and duly anpormnted im writing, fut shall 
not be represented at the bearing of such appeal py co Lor a s tov unless special leave shall have prevwousiv been obtained 
in writing from the Board of Appeal, which leave the Board of Appeal may grant or reiuse in their absolute discretion and without 
a@SSigruny any reason, 


13,—The Board of Appeal shall contirm sivation award appealed against unless all all except one of the members of 
the Board of Appeal, decide to varv such awd i Hoard oF Appeal nay award thy puyniwat of the costs and expenses of and 
meidvntal to tie arbrtratwn and appeal, bul sucii tess shall fouow the award, unless ch or all except one of the members of the 
Board of Arpeal sali ditcet otherwise, The awan! of the Board of Appeal, whether contirming of vanving the orvinal arditrauon 


award, shail be signed Ov the Coauman of the Board of Appeal, aad when so signed shall be devmed to be the award of the Board 
of Appeal and shall be tinal and conclusive in all cases. 


14,—In the case of the iliness or death, of refusal, incapacity or inability to act, of anv Meniber ciccted to serve on a Roard of 
Appeal, the remainine My so. the Hoard may, in the absence of a duly elected suostituie and provided that the number of 
Members ts not reduced below four, act and exercise all the powers of a Board ef Appeal. lit be reduced to throe tne pastics or 
their representatives shall decide whether the Uoard be re-constituted 


15.—-The Board of Appeal shall hove the power to vary an arbitration award (in addition to the power to vary in aay other 
manncr) by increawng, u the Board shail see tu, the liability of the appeilant. 


16.—An appellant from an arbitration award shall have the right, at anv time before the hearing of the appeal is berun, to 
withdraw his appeal. On notice being received fran the aprellant within 10 consecutive divs of tne date on wich the appeal i« 
aceepted half of the fee shall be returned and on notice not later than 49 hours before the time tived for the hearing a quarter of 
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the fee shall be returned, but or any later withsrawal no part of the fee shall be returned. In the eveni of an appellant withdrawing 
his appeal as aforesaid, the Hoard of Appeal shall have the power to award such sum by way of costs as they in their absolute 
discretion decm to be proper en the circumistances. 


17,—Where appcals from an arbitration award are lodged by both parties and the Board of Appeal! directs that the fers shall be 
divided, £20 shall be returned to cach party, and wheua the fees are not so divided, £40 out of the fee lodged shall be returned to the 
successful appellant. 


18. The Secretary General may call upon either of the disputing parties to take up the award of the Board of Appeal, and in 
such case the party so called upon shail tane up the award and pay the fees, costs and expenses, 


19. Any dispute as to whether any of the conditions referred to in Rules 8 and 11 have been complied with shall be heard and 
determined by the Board of Appeal. If the Board of Appeal shall determine that any of those conditions have not been complied 
with, it may in its absolute discretion extend the time for compliance (notwithstand,;.a that the time may already have expired) or 
dispense with the necessity for compliance and may proceed to hear and determine the appeal as if each and all of those conditions 
had been complied with. ‘The determination of the Board of Appeal of any matter to which this paragraph applics shall be final, 
conclusive and binding. 


GENERAL PROVISIONS 


20.—AlIl sampics sept to the Association for arbitration, testing and/or other purposes shall become and be the absolute 
property of the Association. 


21.—{a) No award by arbitrators or an umpire shall be questioned or invalidated on the ground that cither of the arbitrators 
or umpire is or was not quialiticd to act as provided in Rule 1, unless objeci.on to his acting is made in writing before 
the hearing of such arbitration is beyun. 


(6) No award of a Board of Appeal or decision by a Board of Appeal on a preliminary issue as defined in Rule 5(4), shall 
be questioned or invalidated on the ground ot any irreyularity in the election of the Board of Appeal or of any of its 
members, or on the ground that any member of the Board of Appeal was not eligible to serve, unless objection is made 
in writing and established to the satisfaction of the Board of Appeal before the hearing of the Appeal or of the 
preliminary issue is begun. 


22.—Whenzver it shall appear to the Council that by reason of a state of war, war-lke operation, strike, lock-out, riot or civil 
conimotion existing, or which inay hereafter exist, partics to contracts which have been, or may hereatter be made, upor any of the 
contract forms of the Association, have been, or may be prevented from exercising any of their rights within the time imits pre- 
scribed by these Rules, the Council shall have, and shall be decined always to have had, the power to extend any of such time 
limiis at any time and from time to time and io any eatent necessary to enabic justice to be done between the parties. Such ¢x- 
tension may be made generally or with reference to any particular dispute. 


In the event of the Council deciding so to extend any of such time limits with reference to any particular dispute, notice thercof 
shall be giv the Council to any of the parties to the contract who may be available to receive it. 


23.—The Provisions of the Arbitration Act, 1950, or of any statutory modification or re-cnactment thereof for the time being 
in “orce, shall app!’ to every arbitration and ‘appeal as aforesaid, save in so far as the same are modified by or are inconsistent 
wiih any of the fo: going provisions of these rules, 


DEFAULTERS 


24.—In the event of any party to an arbitration/appeal held under these Rules neglecting or refusing to carry out or abide by a 
Final Award of arbitrators or umpire or Board of Appeal made under these Rules, the Council of the Association may post on 
the Association's Notice Board and/or circularise to Members in any way thought fit notification to that effect. The parties to 
any such arbitration/appeal shall be deemcu to have consented to the Counvil taking such action as aforesaid. 


SUMMARY OF FEES 
ARBITRATION RULES No. 125—Amendment No. 3 
SUMMARY OF FEES 


Official Appointment of an Arbitrator Members 


' Non-members I pet contract 
Official Appointment of an Umpire 


Arbitration Awards 

(In addition to fees charged by arbitrators). 
Association's basic fes (Technical & Quality) 
Fee, when the official forin of contract has not been used 


Fee to be paid by cach Non-member named as a principal 
in the award 


Appeals 
Per Arbitration Award Member £75 
Non-Member £100 


Effective Ist April, 1972 
All Communications to be addressed to : 
The Secretary General, The Grain and Feed Trade Association, 28 St. Mary Axe, Londoa, E.C.3. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EMPRESA PUBLICA DE COMERCIALIZA- 
CION DE HARINA Y ACEITE DE 
PESCADO and EMPRESA PUBLICA DE 
SERVICIOS AGROPECUARIOS, 


Plaintiffs, AFFIDAVIT 


-against- 
75 Civ. 4511. (RO) 

S.S. YUKON MART, her engines, 
boilers, etc.; BERGEN SHIPPING 
CO. LTD.; BREDA SHIPPING CO. 
LTD.; CONTINENTAL GRAIN COMPANY 
and CONTINENTAL GRAIN EXPORT 
CORPORATION, 


Defendants. 


STATE OF NEW YORK 


) 
) SS: 
) 


COUNTY OF NEW YORK 


duly sworn, deposes 


I am the Assistant Vice President of 
Continental Grain Export Corporation (hereinafter referred 
to as "Export") and in that capacity am involved with the 
writing and reviewing of contracts for the sale of grains 
and soybeans. 

This affidavit is in reply to the affidavit of 
David L. Maloof, Esq., submitted in opposition to Export's 
motion to dismiss the complaint or, in the alternative, 
stay the action pending arbitration as required by the rules 
of the Grain & Feed Trade Association (GAFTA), which said 
rules are an integral part of and incorporated in the 


contract of sale between Export and the plaintiffs. 
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GAFTA CONTRACT FORMS 


The plaintiffs' papers in opposition properly 

point out that the GAFTA No. 30 and 125 forms attached to 

the moving papers were issued subsequent to the shipment 
subject of this law suit. 


Attached hereto as Exhibits D(1) and E(1) 


are the GAFTA forms which were in existence at the date of 


sale. These standard forms have been in existence for 
many years and are reissued from time to time. We 
apologize for having submitted the most current form and 
request the Court to substitute Exhibits D(1) and E(1) for 


he original Exhibits D and E attached to the moving 


papers. At the same time we draw the Court's attention 
to the fact that the applicab GAFTA No. 30 form has the 


identical arbitration clause and is, except for paragraph 


numbering, otherwise virtually identical. The same is true} 


for the arbitration rules contained in the GAFTA 125 form. 


HISTORY OF PRIOR DEALINGS 


Export and plaintiffs had for many years 
incorporated arbitration provisions in their contracts of 
sale. The sale which is the subject of this litigation 
is not the first between Export and plaintiffs. Export 
has been selling grains and soybeans to plaintiffs for 
many years. Indeed, Export's records indicate that over 
the last two years plaintiffs have purchased over 170,000 
tons of grains and soybeans having a total value of 


approximately $33 million. 


ToD 
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Annexed hereto are five contracts (Exhibits F-1| 
| 
through 5) evidencing sales of grains and soybeans to 


plaintiffs. A translation of one of these contracts 


(the remaining four are identical but for the commodity, 
quantity, price, port of loading and dates) is annexed here-| 
to as Exhibit ¢. 

All prior contracts incorporate the offers of 
sale and these offers have been annexed hereto as 
Exhibit H(1) through H(5). <A translation of an offer has 
been annexed as Exhibit I. Again, the Court can see that 
all prior offers incorporated the terms of a standard 
grain association form and rules, in certain instances 
those of ee North American Export Grain Association (NAEGA) | 
since the sales were made FOB rather than on C&F terms. 

NAEGA 2 rules apply to the rights, duties and 
obligations of the parties when the sales are made on 
FOB te , whereas GAFTA No. 30 rules apply when sales are 
made on a CIF (or in this case C&F) basis. 

In point of fact, the sale here involved 
Originally incorporated NAEGA 2 and it was only after Export 
and the plaintiffs recognized that NAEGA 2 was obviously 
inapplicable (since tiiis was not an FOB sale) that the 
addendum was executed (Exhibits A and B of the moving 
papers), replacing NAEGA 2 with GAFTA No. 30 insofar as 
those clauses were applicable "for purchases on the basis 
of 'Cost and Preight'," {emphasis supplied) It is 
significant that both NAEGA 2 and GAFTA No. 30 provide 
for arbitration albeit in different locations: NAEGA 2 
requires New York arbitration whereas the situs in 


GAFTA No. 30 is London. 


Patently, taking into consideration the 
plaintiffs’ long history of dealings with Export and in 
the grain market, plaintiffs were very much aware of the 
arbitration provisions incorporated into the contract of 
sale upon which this suit is based. In fact, your 
deponent is reliably informed that EPCHAP has recently 
been involved in arbitration proceedings in London under 


the GAFTA rules. 


APPLICABILITY OF GAFTA No. 30 


| 
Plaintiffs' opposing affidavit makes much of | 


the fact that GAFTA No. 30 only relates to CIF sales whereas 


j 


the instant sale was C&F. This argument is misplaced since | 


by its very terms GAFTA No. 30 was incorporated only insofar 


the time of the sale there were over 70 
standard contract forms issued by GAFTA and in use for the 
purchase/sale of various grains and feedstuffs, from a 
variety of origins, to a variety of destinations. There 


i 


existed no standard contract form for U.S. grain sold 


C&F and the practice of the trade was followed in this case,’ 


i.e. - to incorporate the provisions of GAFTA No. 30, which | 
most closely corresponded to the terms of this transaction. | 
If there is no standard contract form which corresponds | 
precisely to the terms of a particular transaction, 5 ogee 
customary to utilize the contract form which most closely 
"fits" the transaction, with the terms of the particular 


transaction replacing those of the standard form where 


there is any contradiction. 
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The incorporation of GAFTA No. 30 obviously 
could not include Clauses 12 or 21 since the buyer 
(plaintiffs herein) was to provide the insurance. The same | 
is true for portions of other clauses that relate to | 
purchase of and payment for applicable insurance policies. 
However, the arbitration provision contained in Para- 


graph 33 of GAFTA No. 30 is not affected by limiting the 


incorporation to a C&F, as opposed to a CIF, sale. MThere- 
fore, the GAFTA No. 30 is, with the exception of those 


particular clauses dealing with insurance, applicable to 


the contract of sale. 


Fis y 6 , Pn 
CAL be Ly ILaie 
ALBERT SLABOTZKY 


Sworn to before me this 


/G day of January, 1976. 
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CONTRATO N& GO?-74-DIG. 


CC OWT RATO De COMPRA-VENT A DE | 35, 000 T.! M. Si MAS O MENOS DE « 


TRIGO 9_NORTHE RI RTHERN SPRING N2 2 0 MEJOR 


INIMO, QUE CELESRAN LA EMPRESA PUBLICA DE SERVICIOS 


rr ee ee A ene 


AGROPECUARTOS ~ EPSA - Y LA FIRMA CONTINENTAL GRAIN EXPORT 


CORPORATION, - 


Conste por el presente documento el Contrato de Compra-Venta 
que celebran en su calidud de VENDEDOR Ja firme CONTINENTAL 


GRAIN ExXFORT CORP., representada p ta firma BARCO S.A. con: 


L.T.N2 9081704 y con-domicilio en Cumandé 


a) 


S51, Lima, y en su 
folidad de COMPRADOR, la EMPRESA PUSLICA DE SERVICIOS AGROPE 


/ "CUARI 10S con L.T.NS 9947221, representada por su Director Eje 


cutivo, Ing. Manvel Diaz Cano con L.E.N® 5614183 y L.T.N@ 
6268112, y su Gerente de Importacién Sr. Fernando Sarmiento 
‘Morey, con L.E.N2 2004471 y L.T,N2 0516913, de acuerdo a los 


Sicuicntes términos: 


CL4USULA PRIMEL Por el presente Contreto, la fisma 


/TINCNTAL CRAIN EXPORT CORP. vende y el 
OMPRAGOR adquicre hasta 35,000 T.M. 5% més o menos de Trigo 
*“Northern/Dark Northern Spring N2 2 6 mejor, 14% protef{na mf- 
“Snimo segin calidad y peso final definitivo al emparque, de - 
acuerdo a los cestificados vtorgudos por Inspectores autori- 
zados del Ministerio de Agricultura de los Estados Unidos 


de Norteamérica. 
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LAVRESA ICA DE SERVICIOS 


To, TiO 


Contrato fy? O77 4 DIG. 


CLAUSULA SEGUMDA:- .l precio estipulado es 


FOS por TPM, ed final cel. tubo da des + 


en un puerto U.S.A, Golfo sin estisor y sin earrinar. 


CLAUSULA TERCERA: - El VENDEDOR se obliga a tener lista pa 


ra embarcar la mercad-ria en el wes de 


Marzo de 


CLAUSULA CUAI El pago se 


, ~ ' 
/ Crédito irrevocable y. confirmada, 


f ciable y transferible abierto en un 


en los Estados Unidos de Norteomérica y 


oo contra la presentacién de siguicnte ientos de em + 
«t eet, aN 
an 
"Wque : 
\ esl | 


cal 


“) C2 :Gertificodo de Origen, otorgedo por las Autoridades co 


4 
e 
x 


/ > crespondientes (1 original y 3 copia 


Conocimiento de embarque, juecyo completo, Limpio a bordo 
(3 originales y 5 copias) churter parties Bill of Ludang 
accentable. 


Factura Consular (origi 2 5 copias). 


5 copias). 


GE eee ee ON pide a aka By Rte el sna oe 
Cextificaiso ae calidad otorgado por Insvectores autoriza 


dos) ded. M4 terio de Agricultura de los Estudos Unidos. 


e Peso otorgado por entidad oficial cn los 
8. 


a 


Certificade Fito-Sanitario otorgado por USA Departamento 


de Agricultura. 


Poe 


s 
* 
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Contrato Ne 009~74-DIG. 


CLAUSULA QUINTA: - El VENDEDOR garantiza una velocidad de 
embarque de 4,000 T.M. por dfa labora- 
ble (WDSIiEX) en cuanto el buque esté atracado al muelle de 


carga. 
CLAUSULA SEXTA:- Son de cuenta del COMPRADOR: 
a) El Seguro Marftimo para el transporte de la mercaderfa. 
b) Los gustos buncarios de esta operacién. 

Son de cuenta del VENDEDOR: 


Gastos Consulares. 


gastos ocasionados por el concurso de precios que - 
dado origen al presente Contrato. 


SULA SE PTIMA:- En el caso de que el COMPKADOR no cum 


pla con la fecha de embargue, pagurd 


a cee ae ae 1 1 re A eet 
dia, mas los intereses, salvo el caso de que este incumpli 
lento sea por responsebilided del VEINDEDOR. 
CLAUSULA OCTAVA:- - La oferta de venta también forma parte 


del presente Contruto. 


CLAUSULA iMOVENA:- Las partes sefalan como domicilio: 


El VENDEDOR en: 
‘lve. Camand B51), Lima 


El COMPRADOR en: 


i a 
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INTERWORLD TRANSLATION SERVICES, INC. 


EMPIRE STATE BUILDING 
350 FirtH AVENUE 


NEW YORK. N.Y. 10001 U B.A 
Te. tPHnone 
OAY AND NIGHT) 7 came 
(2) 8) 684 O218 INTKOENIG 


PROFESSIONAL TRANSLATONS AND INTFAPALT ERS 


EMPRESA PUBLICA DE SFRVICIOS AGROPECUARIOS 
Cahuide no. 605, 9th floor 


Lima 5 


RIC 1 5% i RTHERN/DARK 
PRI BAT MINIMUM 14% PROTEIN, ENTERED a BY THE 
MPRESA PUBLICA DE SERVICIOS AGROPECUARIOS (EPSA) AND THE MESSR: CONTINENTAL 


Lat \ 


ITON 


GRAIN EX CPORT CORPORATION. 
document hereby puts on record a sales/purchase contract entered into 
in its capacity of VENDOR, as 
represented by the Messrs. BARCO S ith tra¢ license no. 9081704 and legal 
domicile at by Mr. William Barnet 
rense no. 2466805 
LICA DE SERVICIOS AGR( ARTOS, i capacity of BUYER 
Trading Licen numbe O4 7% represents 1ere hy its Executive Director 
Identity Card number 5614153 and Trading 
no. 6268112 and : Im fanager, Mr. Fernando Sarmiento, bearer of 
Identity Document number 2804) and Trading License number 0518913, in accor- 
lance with the following 
ONE. shis contr: the Mess CONTINENTAL GRAIN EXPORT CORPO- 


RATION sells and the BUYER acquires up to 150 n tons o Northern/Dark 


ae * in . Irs * ; cof " ‘ cof m 
Northern Spring #2 wheat, 5% : bette of 14% protein, 


according to the final quality and weig ght at the time of shipment, in accordance 
+ 3 


the certificates issued by the inspectors, so authorized by the Ministry 


with 
of Agriculture of the United States of America. 
NUMBER TWO, The stipulated price is US $219.00 per metric ton, FOB at the 


end of the unloading tube in a US Gulf Port without loading or stowing. 


SSOCIATION 


EXHIBIT G 
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INTERWORLD TRANSLATION SERVICES, 


EMPIRE STA“E BUILDING 
350 FirFrH AveNue 
j 


TELEPHONE 


NEW YORK. N.y 10001 U.S.A 
OAY ANG MIGHT TD. " nen 
212) se4.6218 ~ = 


INC, 


came 
PROFESSIONAL TRANSLATORS AND INTERES RETERS 


INTROENIG 


| en 


\WWOpr 


OWlng are 


é€ transport 
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7a 
INTERW?RLD TRA™SLATION SERVICES, INC. 


EMPIRE STATE BUILDING 
350 FirtTH AVENUE 


NEW YORK. N.Y. 10001 U.S.A, 
TALEPMHONE 


+5 
vanes 

wayanomany, Lae 3. 

a PROFESSIONAL TRANSLATORS AND INTER! RETERB INTKOENIG 


(212) B94.0218 


contract. 


CLAUSE NUMBER SEVEN, “hnould the buyer not comply with (executing this contract 


at the time of) the shipping date, then he will pay the warehousing charges 
amou.icing to US $0.05 per metric ton per day, plus the interests, except where 
such tack of implementation would be the responsibility of the Vendor. 
CLAUSE NUMBER EIGHT. The sales offer also is a vart of the present contract, 
CLAUSE NUMBER NINE, The parties state that their legal domiciles are: 
The Vendor: at no. 851, Jirén Camandé, Lima 
The Puyer: Jr. Cahuida, 7th floor, Jesus Maria 
and that they submit themselves to the jurisdiction of the Courts of Lima (Peru) 
renouncing from any other which they might fav r. Also, they expressly renounce 
from any diplomatic interventica or claim. 
The present con‘zact number 009-74-DIG is signed with tice signature (of the) 
Firm of CONTINENTAL GRAIN EXPORT CORPORATION, in uima cn the twenty-first of 
month of January 1974. 
for EPSA for CONTINENTAL GRAIN EXPORT CORP. 
Signature illegible Signature illegible 
Ing. Manuel Diaz Cana William Barnett Williams 
Executive Director sdentity Card number 2786 

Trading Ticense number 2466805 
Signature illegible 
(ORIGINAL SIGNED) 
Fernando Sarmiento M. (a round seal/stamp with 
Manager, Foreign Trade the legend: 
(and) Import EPSA - Empresa Publica de Productos 


Agropecuarios- Fernando Sarmiento, 
Manager Foreign Trade) 


Translated on January 19, 1975. 
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parcels a. 


EDIFICIO EL SOL 1502 
CAMANA 651 
LIMA, 1 - PERU 


TEL. 230319 -24-2176 
CG Ast" tow 584 
TELEX: 20022 PU - 25250 PU 


Lima, 9 de Julio de 1975. 


Seiores 

EMPRESA PUBLICA DE COMERCIALIZACION 

De MARINA Y ACEITE DE PESCADO, ; 
LOS ey Eh A ae Vig 


Presente: 


Muy sefiores nuestros : 


En representacién de los sefiores Continental Grain 
Export Corporation, New York, tenemos e} agrado de hacerles llegar la si 
oLerta) |: ‘ 


guient e 


Hasta 75,000 T.M., 5% mds o menos, a. precio contratado de Trigo Hard 
i : : oils ; 
Winter N° 2 6 mejor, minimo 11% de protecina: 


A) Hasta 17,000 T.M. 5% mds o menos, embarque Julio 20/Agosto 10 
US$ 143.18 por T.M., FOB, un puerto del Golfo, sin ¢s- 
tibar y sin trimar, 


B) Hasta 23,000 T.M., 5% mds o menos, embarque Agosto sRyectiem- 
A g 


bre 20, 
US$ 140.22 por T.M., FOB, un puerto del Golfo, s6 in 
estibar y sin trimar, 


CG) Basta 26,500 Tim. 4 5% mis o menos, embarque Agosto 20/ Se- 
tiembre 20, 
US$ 142.07 por T.M., FOB, un puerto del Golfo, s in ’ 
estibar y sint trimar. 


D) Hasta 23,000 T.JM., 5% mds o menos, embarque Setianibre Z0/ Oc; 


tubre 20, : 
US$ 143.65 por T.M., FOS, un puerto del Golfo, cin : 


estibar y sin trimar. 


E) Hasta 23,000 T.M., 5% mas o menos, embarque Setiembre 2//Oc- 
tubre 20, 5 

US$ 143.65 por T.M., FOB, un puerto del Golfo, sin 
estibary sin trimar. ‘ 


Las ofertas arriba sefialadas excluyen los puertos de Brownsville y 
Myrtle Grove. 


F) Hasta 40,000 T.M. 5% mas o menos, embarque Julio 20, . hasta 
Setiembre 20, 
US$137.37 por T.M., FOB, Long Beach, California, I 
6 a opcién del los Vendedores, San Francisco Bay, in 
cluyendo Stockton , California, sin estibar :y sin tri- 
mar, 


whee hel ORS LN VEY ya See is Say 
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TEL, 23'O319)*24-2176 
cee. ee EDIFICIO (EC SOL /1bO2 1 1 g a 
cEMOS 0 CAS! Lie 584 


CAMANA 851 
LIMA - PERU TELEX: 20022PU - 25250PU 


LIMA, 1 = PERU 


-2- 


//.. 


CONDICIONES DE PAGO: Mediante Carta de Crédito, irrevocable ye confir- 
mada de acuerdo a las condiciones GSM-4 de la CCC, su- 
jeto a la aprobacién de la U.S.D.A. N?® 13080, 


OTRAS CONDICIONES: El peso, condicién y calidad son finales al embarque 
segtin conocimientos de embarque, y todas las demds con 
diciones serdn de acuerdo al Contrato NAEGA N° 2, 


En caso de que el Comprador no pueda embarcar duran- 
te el periodo contratado, los gastos de almacenaje son 
por cuenta del Comprador y sera US$0.10 T.M. por dia 
incluyendo intereses,. 


El Vendedor parantiza embarcar a la velocidad promedio; 
de 4,000 T.M por dia habil WWDSHEX desde el momento 
que la nave atraca al muelle y es declarada apta para 
la carga. 


Los gastos Consulares usuales son por cuenta del 
Vendedor, 


El Vendedor requiere 10 dfas de pre-aviso antes de la. 
llegada de la nave al puerto de carguio, ademas que la 
Carta de Crédito sea establecida antes del cargufo de 
la nave, 


En caso que el Comprador requiera garantia de carga de 4,000 T.M. 
por dia WWDSHEX, WIPON, WIBON, WIFPON, los precios arriba 

sefialados se aumentardn en US$3.00 por tonelada métrica. Demu- 

rrage/Despatch segin C/P pero maximo USS$5, 000/US$3, 000. 


Esta oferta tiene validez hasta las 10:00 a.im., 
hora de Lima, del dia Jueves 10 de Julio de 1975. 


Quedamos a la espera de sus gratas érdenes, rei~ 
id een ee 
terandonos de Uda. oo 


Attos. y Ss. Ss. 


deck sla ctl ai (achiu ; Clark ry) 


af ( : Julio GC, Kg 
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Liina, 14 de Agosto de 1975, 


Scflores 

EMPRESA PUBLICA DE COMERCIALIZACION 
De HARINA ¥ ACEITE Dr PESCADO, 

Co Ses to ty 


Presente 
MuUy ScHores nuestros : 


Ein representacién de los sefores Continental Grain ' 
Export Corporation, New York, nos es grato hacerles llegar la siguiente 
& . 
orerta : 


24,000 T. M. 5% mds o menos, al precio contratado de Maiz Norteameri- 
cano N° 3 Yellow Corn, mdximo 15% de hu_nedad, 


USS 140.05 tonelada mttrica, F.0.B8., Sin éétihas » Sin tri- 
mar, un puerto del Golfo de EZ.UU., excluyendo Brownsville 
y Myrtle Grove, ‘ 

ALTERNATIVAMENTE 

US$ 139.65 tonelada meétrica, FO. B, » Sin estibar, sin tri- 


mar, un puerto de la Costa Este de los EE, UU., USNH, ex- 
cluyendo Albany, 


SOTCIONALMEN TE: 


24,000 T. M. 5% mds o menos,al precio contratado, de Sorgo Amarillo 
Nortearaericano N° 2 Yellow Sorghum, maximo 14% humedad. 


ae WED TV US$ 134.50 tonelada InGtrica, ¥,O) B. sin estibar, sin tri- 
mar, un puerto de Texas, EE. UU, > encluyendo Brownsville. 


EMBARQUE: Ambas ofertas, Setiembre 15/ Octubre 15, 1975 con un pre- 
aviso de 10 dias de la llegada de la nave, 


"ASO DE ee av PIN eee ee heen 
ALBERT SLABOTZKY'sS AFFIDAVIT IN SUPPORT OF EXPORT'S MOTTON 
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[fess 


CONDICIONES DE PAGO: Mediante Carta de Cys edito oS confirmada 
y transferible, establecida pofyun, ERC Se primer orden de 
los EE, UU., antes del carguio de la nave. 


S CONDICIONES ; 


El peso, condiciér. .y calidad son finales al embarque segiin co- 
nocimiento/s de «mbasque, y todas las dem4s condiciones se- 
ran de acuerdo al Gontrato NAEGA N°2, 


En caso que el Comprador no pueda embarcar durante el perio 
8 


los wastes de almac on por cuenta del 


Ao de contrato, aun Qs asamma 
Comprador y serarF US$0.03 por T. 
tereses,. 


e 
© 
ay, 


je 
. por dia, inciuyendo in- 


El Vendcedor embarcarad a una velocidad promedio de 4,000 TM, 
por dia habil WWDSHEX, WIPON, WIBON, WIFPON. El tiem~ 
no serd calculado desde guc la nave haya pasado la inspecci6én 

y haya sido declsruda apta para cargar., Demurrage: Despatch 
de acuerdo al Charter-Party, pero no excederé US$5, 000: 3, 000. 


Gastos Consulares usuales por cuenta del Yondedor. 
Fumigacién con antigiiedad no mzyor de 15 dias de la fecha del 
conocimiento de embarque por cuenta del Vendedor. 
Esta ofe*ta tiene validez hasta =e 9:45a.m. hora de 
Lima, del dfa Viernes 15 de Agosto de 1975. 


G@ued2mos ala espexa siempre, de sus gratas érdenes 
repitiéndonos de Uds. 


Attos. y Ss. Ss. 
BA “¢ oD 5.4. 


Julio C./ Chackal 
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CAB Ue s 


ene EL, 24-0319 - 24-2176 
EDIFICIO EL’ SOL 1502 ; 
CcCEMOSO CAS 14.80 oS a8 
ah CAMANA 851 
LIMA - PERU TELEX - 3540022 
LIMA-PERU 
v7 
Lima, 28 de Agosto de 1974, 
: Sefnores 
EMPRESA PUBLICA DE SERVICIOS AGROPECUARIOS, 
Ce Be Py es A 88 Fe 
Presente 
Muy sefiores nuestros: 
En representaci6én de los sefiores Cuntinental Grain 
Export Corporation, tenemos e] agrado de hacerles la Siguiente ofert: 
Hasta 125,000 T. M. 5% m&s o menos, opcién del Cumprador, al precio 
‘ contratado de N° 3 Yellow Gorn, con humedad m&xi- > 
sal ma 5%), 
EMBARQUE : 26,000 T.M., Setiembre de 1974, con un pre-aviso de 
10 dias de la llegada del buque, bes 
FRE OG Te) is USS. 144.61. Ty Me, FOB, un puerty del Golfc, sin es- .. [ 
= tibar, sin trimar, &: 
‘ EMBARQUE : 49,000 T.M., Octubre de 1974, con un pre-av. su 
15 dias de la llegada del buque. 
s 
ea Ca UN OM US$.145,20 T.M., FOB, un puerto del Golfo, sin es~ 
tibar, sin trimar, i) 
EMBAROUE. : 50,000 T.M., Noviernbre de 1974, con un pre-aviso de 
15 dias de la llegada del buque. 
ERE OG: U55.145.06 Tom. FOB, un puerto del Golfo, sin es- 
tibar,’ Sin trimar, 
CONDICIONES DE PAGO: Mediante una Carta de Ci*cito, irrevocable y con- 
firmada, ; 
OTRAS CONDICIONES : : a 


i 


La cantidad, condicién y calidad son finales al embarque, 
a . . + a 

segun los conocimientos de embarque, y todas las demas 

condiciones serdn de acuerdo al Contrate NAEG: N° be 


ALBERT SLABOTZKY'S AFFIDAVIT IN SUPPORT OF EXPORT'S MOTION 
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SACO Ss f. 


CABLES TEL. 3: 19- . 
EOIFICIO EL SOL 1502 Seats eaa Te 


CEMOSO 
CAMANA 651 CASILLA 8 O64 


LIMA - PERU - 
: ’ LIMA-=PERU TELEX 3540022 


-2- 
//.. 


En caso de que EPSA, no pueda embarcar durante el 
periodo contratado, los gastos de almacenaje son por 
cuenta de EPSA, y, serdn de US$0.10 T.M. por dia por 
los primeros 10 dias mds los intereses correspondien- 
tes, y US$0.14 por los siguientes dias mds los intere- 
ses correspondientes,. 


El Vendedor garantiza embarcar a la velocidad de: - 
4,000 T.M. por dia habil (WWDSHEX) desde el momen 
to que la nave atraca al muelle y es declarada apta pa- 
ra la carga, ‘ 


Gastos Consulares: por cuenta del Vendedor. 


Fumigacién: con antigiiedad no mayor de 15 dias de 
la fecha del embarque, por cuenta del Vendedor. 


rivAME NTE: 


A ser declarado a la aceptacién se ofrecen las misma's 
* ° . * . . . . 4 . 
cantidades y posiciones bajo coniiciones de pago y otras condiciones idénticas 
alo anterior pero con embarque a efectuarse de un puerto del Atlantico: 


PRECIO: Embarque Setiembre - US$, 144.21 T.M., FOB, un puer 
to del Atlantico, sin estibar, sin trimar, 


Embarque Octubre - US$.144.40 T.M., FOB, un puer 
to del Atlantico, sin estibar, sin trimar*% 


Embarque Noviembre- US$, 145.80 T.M., FOB, un puer 
to del Atladntico, sin estibar, sin trimar. 


Estas ofertas tienen validez, hasta las 9:00 a,m., hora 
de Lima, del dia Jueves 29 de Agosto de 1974, 


5 . 3 2 
Guedamos como siempre a la espera de sus gratas érde- 
nes, repitiéndonos de Uds. 


Attos. y Ss. Ss. 
BARCO S.A. 


Claka Z 


Julio C, Chackal N.° 


oA i. 
4 
P 


AY) par era um aie eoeee U1) Uy Jas Beets de Jesu y A;acuchs' 


ALBERT SLABOTZKY'S F é T-ALN SUPPORT OF EXPORT'S MOTION 
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fALE Ss : TEL. 23-0319 - 24-2176 
EDIFICIC EL SOL 1502 
EMOSO CAStL UA S64 
CAMANA 8651 2 
IMA - PERU TELEX - 3540022 
LIMA- PERU 


Lima, 3 de Julio de 1974. 


Sefiores 

EMPRESA PUBLICA DE SERVICIOS AGROPECUARIOS, 
oo sa eS, ‘ 
Jv. Gahuide 805, 

JESUS MARIA. 


luy senores nuestros : 


En representaci ores Continental Grain 
Export Corporction, tenemos el ag : 5s la siguiente oferta 
26,000 T. M. 5% mds o menos, opcién del Comprador, al pr ° 
| > 


eci 
deN’® 3 Yellow Corn, con budvedad maxima. 15.5% 


EMBARQUE: Las 26,000 T.M. de N° 3 Yellow Corn, estan listas para el em 
bi:. que sin la necesidad de pre-aviso de la llegada del buque y 
se puede comenzar a cargar el dia 5 de Julio de 1974. Si no - 
fuera posible la llegada del buque el dia 5 de Julio, les hacemos 
notar que el buque puede atracar hasta el dia 8 de Julio, 1974 
para un carguio rdpido, después de esa fecha no serdn respon- 
sables por cualquier demora, 


BR eC 1O Uss: ee 131.02 por tonelada métrica, F.O.B. Philadelphia, 
i stibar y sin trimar. 


PAGO; Mediante Carta de Crédito, irrevocable y confirmada, abierta 
inmediatamente a favor de los Vendedores 


OTRAS CONDICIONES : 


La cantidad, condicién y calidad son finales al embarque, se- 
gan los conocimientos de embarque, y todas las demas condi- 
ciones seran de acuerdo al Contrato NAEGA N° 2. 


En caso de qguc EPSA, no pueda embarcar durante el perfodo 
contratado, los gastos de almacenaje son por cuenta de EPSA, 

y serian de U.S. $0.06 T.M. por dia, mas los intereses corres-~ 
pondientes 


ous ee re Ai As acne 
s+ AN 9 del Ne ian oddly uc ta Jutuilas de Juri y Aj atuca0 
30 © 
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El Vendedor no garantiza, pero solamente para su gobierno, 
en el puerto de Philadelphia es usual cargar un buque B/C. 
de més o menos 26,000 T.M. dentro de 3 dias, siempre y 
cuando el tiempo lo permita, 


Gastos Consulares, por cuenta del Vendedor, 


Certificado de los clevadores, no mayor de 15 dias de la fecha 
de embarque, que el ‘Ne 3 Yoltow Corn ha sido tratado con - 
Malathion., 


Esta oferta tiene validez, hasta las 6:45 p.m., hora 
de Lima, del dia de hoy Mié-coles 3 de Julio de 1974, Lamentamos no po- 
der extender esta validez, en vista de que el dia de mafiana es: feriado en 
los Estados Unidos ae Norteamérica, 


Quedamos siempre, a la espera de sus gratas 6rdenes, re- 
pitiéndonos de Uds. 


ALBERT ‘SLABOTZKY'S AFFIDAVIT 


SAR ta S&S, 


EDIFICIO EL. SOL 1502 
CAMANA 651 
LIMA- PERU 


Cn &@ ois 
CEM Os o 
LIMA - PERU 


Lima, 15 de Mayo de 1974, 


PUBLICA DE SERVICIOS AGROPECUARIOS . 


Muy senores nuestros : 


En representacién de los sefiores Continental Grain - 
agrado .de hacerles la siguien 


a 103,000 T.M. 5% ma&s o menos opcién del Comprador, al precio con- 
tratado de N° 2 6 mejor Hard Winter Wheat, minimo 11.50% 
protcina.e 


EMBARQUE: 24,000 T.M., Octubre 15/15 Noviembre de. 1974. 


PRE : US$.154.15 T.M., FOB, un puerto del Golfo, USA, sin esti- 


bar y sin trimar. . 
EMBARQUE : 16,500 T.M., Octubre de 1974. 


PRECIO : US$.153.85 T.M., FOB, un puerto del Golfo, USA, ain eati- 
bar y sin trimar. 


EMBARQUE : 16,590 T.M., Noviembre 1974. 
24,500 T.M., Noviembre de 1974. 


PRECIO: USS.) 50 T.M., FOB, un pucrto del Golfo, USA, sin estibar 
cualguiera de los dos embarques. 


EMBARQUE : 21,500 IT.M., Diciembre de 1974. 


PRECIO ; US$. 155.35 T.M., FOS, un puerto del Golio, USA, sin esti- 
bar y Sin trimar. : 


PAGO! 
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127 a TEL 23-0319 - 24-2176 


CASILLA 564 
TELEX - 3$40022 


«2 


Mediante Carta de Crédito, irrevocable y confirmada de acuer- 
doa, y sujetoa la Licencia de GSM-~-4 de la CCC, 


La cantidad y calidad de acuerdo a los grados oficiales del U.S.D.A. 
son finales al embarque, scgin los conocimientos de embarque, 
y todas las demas condiciones ser4n de acuerdo al Contrate NAEGA 


NM” g. 


En caso de que EPSA no pueda embarcar durante el periodo con- 
tratado los gastos de almacenaje son por cuenta de EPSA, y se- 
rian de U.S.$.0.05 por tonelada métrica por dia, més los inte- 
reses correspondiecntes, 


El Vendedor garantiza embarcar a la velocidad de 4,000 T.M. 
por dia hdbil (WWDSHEX) desde el momento que la nave atraca 
al muelles y es declarada apta para recibir la carga, 


Gastos Consulares por cuenta del Vendedor. 


El Comprador dar& un minimo de 15 dias de pre-aviso de la llega- 
da de las naves al puerto de cargufo. 


Estas ofertas tienen validez hasta las 9:15 a.m. hora de 


Lima, del dia Jueves 16 de Mayo de 1974, 


Esperando sus gratas 6rdenes, nos reiteramos de Uds. 


A 


TELEPHONE 
(DAY ANG NIGHT 
(212) 604.6218 


BARCO S.A. 


TBERT SLABOTZKY'S 


IN SUPPORT 


ARETDAVIT 
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INTERWORLD TRANSLATION SERVICES, 


EMPIRE STATE BUILDING 
350 FirTH AVENUE 
NEW YORK. WW. ¥. 10001 U.S.A 


PROFESSIONAL TRANSLATORS AND INTERFRETERS 


"my 


OF EXPORT'S 


INC, 


cae.e 
INTKOENIG 


El Sol Building 1502 
Camana no. 851 


Lima 
Peru 


rT. VW, 
The Messrs 


E smpr esa 


(EPSA) 


ox. 


Jesus Maria 


Gentlemer: 


4 


As represent 
pleasure 


26 ,000 


Payment: 
ene hecememevemeent 


Publica de 


Cahuide no. 


atives 


in maki 


Servicios Agropecuarios 


805 


fa) 


Continental Grain Export 


MEeSSrs 


the followin ffer to you: 


metric tons - translator) 5% 


option of the buyer, at the contracted 


Corn, with a maximum humidity of 


ton 
prior advice of the 


loaded on the 5th of 


cannot occur on July 


vessel can bring alongside 


loading. Aft we will not 


demurrage whatsoever. 


US $131.02 per metric ton, FOB Philadelphia, without load 


or sowing. 
By irrevocable and confirmed letter of 


opened in favor of 


Other conditions: 


The quantity, conditions and quality 


defin 


EXHIBITS H-1 THROUGH H-5 


until July 8th 1974 for a 


itive ones, 


July 3rd 1974 


Corporation, we take 


more or less, at the 


ss | 


ah A ’ 
price, Of no, 3 Yel 


with any need for 


and can start being 


to inform you that tne 
quick 


ne 


responsible for any 


ing 


credit 


at the time of shipment, 
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INTERWORLD TRANSLATION SERVICES, INC, 
EMPIRE STATE BUILDING 
350 Firtt AvENUE 
NEW YORK. N.Y, 10001 U.®.A. 


TH EP HONE a 
Came 


ey ANON OMT) Pe “ ny 
(a8) @o4-ente Qe ce PROP EBBIONAL TRANSLATON®S AND INTERIRETERS IMIKORMIG 


according to the ocean bill of lading and all of the other conditicns will be 
in accordance with the NAEGA contract number 2, 

In case EPSA would not be able to ship during the contracted period, then the 
warehouses charges will be for the account of EPSA, which charges amount to 


US $0.06 per metric ton per day plus the pertinent interes 


- The Vendor will not guarantee the following, however for your information, it 


is usual in the port of Philadelphia toload a freighter of more or less 26,000 


metric tons within 3 days, always it time so permits. 
- Consular costs are for e account of the Vendor. 
- Certificate from the (grain) elevators not more th. 15 davs after the date of 
shipment, that the no. 3 /ellow Corn was treated with Malathion. 
This offer remainsvalid until 6,45 p.m., Lima time, of this day Wednesday the 
third of July 1974. We regret not to be able to prolong this validity, in view 
of the fact that tomorrow is a holiday in the United States of America. 
Awaiting your kind notices, we remain, as always, 

Yours very truly 

BARCO S. A. 

Signature 


Wm. Barnett 


Translated on January 15, 1976. 


MEMBERS: AMERICAN TRANSLA. SB’ ASSOCIATION 


United States District Court 


Southern District of New York ‘ 


Empresa Piblica de Comercializacion 
P 
. , : ae 
de Harina y Aceite de Pescado and 
Empresa Piblica de Servicios Index No, 


Agropecuarios, 75 Civ. 4511 (RO) 


Piaintiffs, 


- Against- 


__S,S, Yukon Mart, her engines, 
boilers, etc., Bergen Shipping Co, 
Ltd, Breda Shipping Co,, +i. Continental Affidavit 


__Grain Company and Continental Grain 


Export Corporation, 


_____ Defendants, _ 
nina q” 


Orlando Fosca Galdos, with Electoral Book 
N°2918101, being duyl sworn, deposes and says: 


1.- lam the Executive President of Empr: 
sa Publica de Comercializacién de Harina y Aceite de Pescado (EPCHAR, 
bove entitled action, and 1 make this affidavit in oppo- 


a plaintiff in the a 
n Export Corporation's motion tc dig 


—gition to defendant Continental Grai 


* 
miss the complaint or in the alternative, to stay the proceedings pending 
“arbitration, i goannas 
2,.- Empresa Publica de Comercializaci6n 


de Harina y Aceite de Pescado, is a public Corporation, 

—under- and by virtue of the laws of t.e republic of Pera with a principal 
office and place of business ut Av, 28 de Julio 715, Limal, Peré and 

fude the supervision of legal matters on behalf of EPCHAP, 


incorporated 


“my duties inc 

a 3, - ~EPCHAP has never arbitrated a dispute 

age with Continental Grain Exnort Gorpora 
ee 


/ 


concerning corn oF grain dam 
5 F Yt h ert or , ee 
tion ¢« any other party, either at Pert or elsewhere, ——"j/ 


aE 
' ; 


fpeereenceceeneeniienintemmenmnianniat a tna 


OSCA GALDOS 
CERTI.////, 


| 


EXHIBIT I 
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ORLANDO FOSCA GALDOS'! AFFIDAVIT IN OPPOSITION TO EXPORT 
MOTION ON BEHALF OF PLAINTIFFS 


oo4//FICO:Le firma de lav uelta/de’ sefior Orlando Fosca Galdos, 
peruano, iJentificado con fe : rare! Ser i Militar 
176517 y L.tributaria NY 
y cuya firma levalizo.- 


Republic ef Para 


Previncs and City of Lime 
Embassy of the 
United States of America 5 
1; Leon M. Johnson, ey. —"-anset 
ef the United States of Dsatius ef ulema, Pere, daly sommissioned 
and aquotiled, do heceby cartity that * 

CHEPOTE COQi-.. 
whese true signature and official taal balsas en this document 
was, on ‘February 19, 1970, _ a Peruvian’ 
Metary Publix in the city ct ; ‘ 
eauntry al Pore. 10 whose allicial acts leith end credit sre due. 
Ber the contents of the ennezed document the Embassy assumes 
Re responsibility. Se 
IN WITNESS WHEREOF, } heve hereunto set my head sad atticial 
test this 20th dey of Febrwery 1976, A, D. 
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eg T 7] 61S 


See STAI 61 ag 


eon 


oh? BY Kel” £3 bs 
earn eA) 
fe N Se PES 


United States District Court 
Southern District Of New York 


Empresa PGblica de Comercializaci6n 
de Harina y Aceite de Pescado and - 
Empresa Pfiblica de Servicios Agrope 
cuarios, Index No. 
75 Civ. 4511 (RO) 
Plaintiffs, 


~ Against - 


$.S. Yukon Mart, her engines, 

boilers, etc., Pergen Shipping Co. 

Std., Breda Giipoing Co., Ltd. Con- Affidavit 
tinental Grain Coupany and Continen 

tal Grain Export Corporation. a 


Defendants. 


oo : Ernesto Velarde Santa Marfa, with Electo ~ 
ral Book, Income Tax Card, and Military Card Nos. 2774690,- 

. 2944731 and 48376 sespectively, being duly sworn deposes and 
says: i ‘ 


1. Y am the Director Manager of Empresa - 
Pfhblica de Servicios Agropecuarios, (EPSA) a piaintirf in the 
above entitled action, and i make this affidavit in opposi - 
tion to defendant. Continental Grain Export Corporation's mo 
tion to dismiss the complaint or, in the alternative, to - 
stay the proceedings pending arbitration. 


2. Empresa Ptiblica de Servicios Agropecua~ 

“-~*7oS (EPSA, is a public corporation, incorporated under and- 

by virtue of the laws of the republic of Perf, with a prin- 

“cipal office and place of business at dr, Cahuide 805 = 9° - 

_._piso - Jesfis Maria, Lima, PerG, its Director Manager or Exe- 

cutive Manager drafts and reviews contracts for the purchase 
_oef corn and grains on behalf of EPSA. 


3. All sales/purchase contracts between - 

EPSA and Continental Grain Export Corporation including that 

dated July 3, 1974 and adde: Jum dated July 8, 1974, are inten 

-¢3d by the parties to be supject to the jurisdiction of the 

courts of Lima, Peri. The seller and buyer expressly waived- 

any other jurisdiction which may favour them and also waived 
any intervention or claim of a diplomatic nature. 


Jos 
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/. 


4. The utilization of arbitration anywhere 
in the world to settle disputes which might arise under the 
aforesaid contract was not considered by the parties to the 
aforesaid contract. 


5. Many similar contracts of sales/purchase- 
have been enteredinto by EPSA with Continental Grain Export - 
Corporation and in no instance has arbitration been employed, 
either at Perfi or else where, to settle disputes between EPSA 
and Continental Grain Export Corporation. 


Ernesto Velarde Santa Maria 
_CERTIFICOr la autentioidad de ls firms de dom Eraeste Velarde Sante Marfa, 
Directer- Geremte de la Empresa Piblica de Servicios Agropecuarios,identi— 
Licsde com LeE.N¢2774690 i LeT.N®2944731,1a que Jegaliso em Lima, a 19 de 
febrere de 1976. 
NOTARIA PUBLICA es VELARDE ARENAS 


Br ERNESTO VELS DE ARENAS OiaRiQ PUBLIC@ 
LE a eee a ee canny 


Republic of Peru a 

Province and City of khaw 

Embessy of the 

United States of America 0. 
1, Leon M. Jomson, Ire Censul 


of the United Stetas oi Americ af Lime. Peru, daly commisslonad 


iti fy thet & 
end aualitied, do hereby corhly 
ERNESTO VELARDE ARENAS, 


ah true signature and ctticiel seal appear on ihis documen! 
where % 


0 ' 

wes, on Fotaumry 19, 197, & Pecuvien 

Metary Public in the city of sil. » 

country of Peru. to whose officie! ects talth and evredil ore due, 
. i 


ber the contents of the ennened document tha Embassy assumes 
ne responsibility. 
iN WITNESS WHEREOF, | heve hareunto set my head ead efficial 


soa! thts 19th dey ot February 1976, 4. D. 


ee ene Ir. 


American Consul 
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pvt V7 dn Om 


x1 
) i“ United States District Court 
ig Southern District of New York 


_Empresa Pfiblica de Comerciali 
zaci6én de Harina y Aceite de- 
Pescado and Empresa Pablica - 
de Servicios Agropecuarios. 

° 

Plaintiffs, inex 


75° Civ. 4511, (RO) 
- Against - 
S.S. Yukon Mart, | ngines 
boilers, etc, Bergen Shippin 
Co. Ltd., Breda Shipping Co. Affidavit 
Ltd.. Continental Grain Compa- 
“ny and Continental Grain Ex- 
port, Corporation. 


1 d 


e+. Od 


Defendants. 


rnesto Velarde Santa Marfa, con Libdretas - 
Electoral, Tributaria y Militar Nos. 2774690, 2944731 y --- 
48376, respectivamente, declaro bajo juramento lo siguiente: 


3 1. Yo, soy Director Gerente de la Empresa - 
Piiblica de Servicios Agropecuarios, EPSA, demandante en la- 
acci6n arriba mencionada y hago esta Declaraci6én Jurada, im 
pugnando la moci6én del demandado, Continental Grain Corpora 
tion, para dejar de lado la queja o en la alternativa, de- 
jar estos procedimientos pendientes del arbitraje. 


2. La Empresa Pfiblica de Servicios Agrope-~ 
cuarios, EPSA, es una empresa pGblica, creada al amparo de- 
las leyes de la Repfiblica del Perfi, con Oficina Principal y 
domicilio legal en Cahuide N° 805, 9° Piso - JesGs Maria - 
Lima, Peri, siendo labores propias del puesto de Director - 
Gerente o Director Ejecutivo la de dictar las pautas para ~ 

la reclamaci6én de los contratos y preceder a su revisi6én fi 
nal en lo referente a las compras de maiz y granos, en re 
presentaci6én de EPSA. 


3. En todos los cortratos de .ompra-venta - 
entre EPSA y Continental Grain Fxport Corpor*t‘on incluyen- 
do aquel fechado el 3 de Julio de 1974 y su adicional fecha 
da el 8 de Julio de 1974, las partes se sometieron a la ju- 
risdicci6n de los Jueces de Lima-Perfi, renunciando expresa- 
mente a cualquier otra jurisdicci6n que pudiera favorecer= 
los y también renunciaron a cualquier intervenci6n o recia- 
mo de naturaleza diplom&tica. 


4. La utilizaci6n del arbitraje en cualquier 
lugar del mundo para resolver controversias que pudieran -- 


surgir en la ejecuci6n del Contrato mencionado no fue con- 
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ERNESTO VELARDE SANTA MARIA'S AFFIDAVIT IN OPPOSITON TO 
tXPOR T MCTION ON BEHALF OF PLAINTIFFS 


siderado por las partes en este Contrato. 


5. Muchos contratos de compra-venta similares - 
han sido celebrados por EPSA con Continental Grain Export -- 
Corporation y en ningfin caso se ha utilizado e? arLitraje, - 
bien en e2 Perfi o en otra parte para arregla ontroversias~- 
entre EPSA y Continental Grain Export Corpora-ion. 


ING. ERNESTO VELARDE SANTA MARIA 


CERTIFICO: le autemticidad de 2a firme de dor Ernesto Velerde Sente Merfa, 


4dentificado com L.E.N®2774690 i L.T.N°2944731,Direotor-Gereate de la Eapre~- 


ga Pablica cde Servicios Agropecuzrios,la que legaliso em Lima, a 19 ds febre— 


ro de 1976.- 


Republic af Peru 
Province and City of Lime 
Embeasy of the 
United Stetes of America 
4, Leon M. Jolmson, Jr., Cancel 
of the United Statas of America af lime, Peru, duly commissianed 
and aquelitied, do hereby cortily thet & 

ERNESTO VELARDE ARENAS# 
whese true signatuce and officiel toot eppeer on this dacument 
wes, on February 19, 1976, & Peruvien 
WNelory Public in the city of Idm, 
gountry of Peru, to whose official acts felth and eredil ere duc. 
Fer the contents of the annexed document the Embassy assumes 
ee vsasponsibility. 
tN WITNESS WHEREOF, | heve hereunto sot my heed ond oHigiol 
eee! this 19th dey of February 1976, A, 


LEON dae a 


American Consul 


UNITED STATES DISTRICT COURT 
SGUTHERN DISTRICT OF NEW YORK 


EMPRESA PUBLICA DE COMERCIALIZA- 
CION DE HA iiNA Y ACEITL DE 
PESCADC and EMPRESA PUSLICA DE 
SERVICICS AGROPECUARIOS, 


Plaintiffs, AFFIDAVIT 
~agains_- 15 Civ. 4511 (RO) 
S.S. ¥:'°CN MART, her engines, 
be'lers, etc.; BERGEN SHIPPING 
CC LTD.; BREDA SHIPPING CO. 
LTD.; CONTINENTAL GRAIN COMPANY 
and CONTINENTAL GRAIN EXPORT 
CORPORATION, 


Defendants. 


STATE °F NEW YORK 


COUNTY OF NEW YORK 


J. EDWIN CAREY, veing ¢ 145 sworn, dr: eses and says: 


I am an attorney and a member of the firm of Hill, 
Rivkins, Carey, Toesberg & O'Bricu, attorneys for defendant, | 
Continental Grain Export Corporatic.:, and as such am fully 
familiar with all of the pleadings and proceedings heretofore 
had herein. 

I make this effidavit in response to the affidavits! 

osca Galdos and Ernesto Velarde Santa Maria, 

which were served upon your deponent's office on 
February 24, 1976. 

Referring to the affidavit of Mr. Velarde Santa 
Maria, I would respectfully direct the Court's attention to 
the legal authorities cited in plaintiff's reply papers, 


which clearly support the proposition that the intent of 
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J. EDWIN CAREY'S AFFIDAVIT IN SUPPORT OF EXPOR T'S 
MOTION 


parties to a contract is a matter to be determined by the 
words of the contract and not by a unilateral interpreta- 
tion placed upon such wording by plaintiffs' officers. 
Therefore, your deponent respectfully requests that this 
Court r2ject the affidavit of Mr. Velarde Santa Maria in 
its entirety as being totally trrelevant, immaterial and 
contrary to the law governing the interpretation of 
contracts. 

At the same time your 
to the Court that the very contract which Mr. Velarde 
Santa Maria seeks to explain is one drafted and prepared 
by plaintitfs. It would be contrary to legal precedents 
to permit plaintiffs to introduce a unilateral intention 
not expressed by the contract. 

Both Mr. Ve..arde Santa Maria and Mr. Orlando 
Fosca Galdos state that neither EPSA nor EPCHAP have 
arbitrated a dispute with Continental Grain Fxport 
Corporation concerning damage to corn or grain; defendant 
"Export" has not alleged that they had. Your deponent 
refers the Court to the statement in the affidavit of 
Mr. Siabotsky in which "Export" merely states that EPSA, 
in its capacity as a sophisticated purchaser of corn and 
grain products, is very familiar with the GAFTA No. 30 
arbitration provisions. Mr. Slabotsky states that insofar 
as he is reliably informed EPSA was recently involved in an 


arbitration under GAFTA No. 30 in London. There is no 


reference nor is any reference intended that this arbitra- 


tion was with Continenta] Grain Company and/or Continental 


Grain Export Corporation. 


nor Mr. 


In fact, neitner your deponent 


Slabotsky knows with whom that arbitration was held 


but this does not detract from the issue raised, to wit -- 


EPCHAP is familiar with provisions for arbitration as 


contained in grain purchase contracts presently before the 


Court. 


Sworn to before me this 


25th day of February, 1976. - 


LOUIS N. GAN : 


Notary Publi 
:. St 
Mo. 24-4525960 a1, jo! New York 
a2 ‘ 
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UNITED STA TES DIS TRIC T COURT 


| 
| 


| 


| 
| 
| 


SOUTHERN DISTRICT OF NEW YORK 


| EMPRESA PUBLICA DE COMERCIALIZACION 

| DE HARINA Y ACEITE DE PESCADO, anc 

EMPRESA PUBLICA DE SERVICIOS 

AGROPECUARIOS, 75 Civ. 4511 (RO) 


-against- 
NOTICE OF 
M/V YUKON MART, her engines, boilers, APPEAL 
etc., BERGEN SHIPPING CC , LTD., 
BREDA SHIPPING CO., L’.v., CONTINENTAL 
GRAIN COMFANY ard CONTINENTAL GRAIN 
EXPOR T CORPORA TION, 


Defendanis. 


Notice is hereby given that the plaintiffa, EMPRESA PUBLICA DE 


COMERCIALIZACION DE: HARINA Y ACEITE DE PESCADO, and EMPRESA 


| PUBLICA DE SERVICIOS AGROPECUARIOS hereby appeal to the United 


Order number 45061 of the Honorable Richard Owen dated September 8, 1976 
which granted the motions of defendants CON TINENTAL GRAIN COMPANY 
| and CON TINEN TAL GRAIN EXPORT CORPORATION for a stay of proceedings 


and trial as to each of them pending arbiration. 


Dated: New York, New York 
October 8, 1976 


DONOVAN, MALOOF, WALSH & KENNEDY 


By: fs David L. Maloof 

D L. F 
Attorneys for above-named piainti‘!s 
Offiee and P.O. Address 
161 William Street 
wvew York, New York 10038 


CLERK 
United States District Court 
Southern District of New York 


SYMMERS, FISH& W NER 
Atterneys for Defende _. 
Continental Grain Compezy 
345 Park Avenue 

New York, New York 10022 


HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN 
Attorneys for Defendant 

Continen‘al Graia Expert Corporation 

96 Fulton Street 

New York, New York 10098 


KIRLIN, CAMPBELL & KEATING 
Attorneys for Defendants 

Bergen Shipping Co., Ltd. 

Brede Shipping Co., Ltd. 


120 Broadway 
New York, New York 10006 


UNITED STAT. MSTRIC? COUR C 


SOU THERN DIS TRIC TOF NEW VORK 


EMPRLS,s. PUBLICA DE CO VERCIALIZACION 
DE FARINA Y ACEICTE DE TESCADO and 
EMPHESA PUBLICA DE SERVICIOS ludex No. 
AGROPECUVUANTIOS, 75 Civ. 435i) (iO) 
Plaintiffe, 
~against- 
MOTION FOR 
.S, YUFON MARC, her engines, boilers, REAKRGUMEN Tf 
ete., BERGEN SHIPPING CC., LID., BREDA 
HIPPING CO,., LTD., CON fINEN FAL GKAIN 
COMPANY and CON TINEN TAT GRAIN EXVORT 
COPPORA PION, 


Hefendants. 


laiutiffs move this “tonorabl ourt for permission to reargue 
in opposition :o the motions made by defendants, Continental Grain Company 
and Continental Grain I’xport Corporation for the reason that plaintiffs have 
a firm conviction that this Court in its opinion 445061, dated September 8, 
1978, hae not met the isewves which were presented tu the Court by the 
plaintiffs. 
THE NO CION OF CON FINENTA! 


GRAIN EXP OR f CORPORA SION 


,.our Honor has held that by instituting sult in the Southera 


Tistrict of New Vork, plaintiffs have disregarded and, therefore, presumably 


waived the jurisdiction clause in the Contract of Sale. ‘Whether or aot this 

be so, thie was not the issue before the Court, he only issue ways whether 
plaintiffs had agreed with Conr’. 1tal Grain Export Corporation to arbitrate 
‘helr dispute in London. [he Court had only to look at the contract and not 
aay party's subsequem conduct tn order to determine that the alleged arblira- 


tlon agreement referred only to “other conditions not specified in sur contract" 
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PLAINTIFFS! MOTION OF REARGUMENT 


“he forum. selection clause in the contract is not vague. As written, it 
refers to a lawsuit in beru which Is clearly contradictory <0 arbitration 
in | ondon and therefore, come under "... other conditions... xe 
In this regard, we call the Court's attention to the provision in 
the Contract of Sale, Clause 6, which provides that Maritime insurance for 
the transportation of the merchandise is for the buyer's {7 FSA) account. 
Since it was not provided that such iasurance was for the risk of the buyer 
roo, it might be argued that the seller was to procure such insurance and 
bill the buyer accordingly. particularly when GAk rA 30 stipulates that the 
Nowever, the intent of the parties 
was ‘o excise from the terms of GA" TA 30 zhose provisions which were 
included in or otherwise provided for by the Contrac: of sale. 
Clearly among the foregoing were jurisdiction, quality and mari- 
insureace. Arbitration wax never agreed upon dy the parties to the 
of ale, and the? node of adjustment of dlepuces cannot, by operation 
be inipoced upon the perties .o the Contract of aie. Continental 


“xpor: Corporation's cnotien should therefore, se denied. 


our Tfoner further held that the Carriage o! Goods by .ea sect 
not vielated by a three i ovth arbitration period of lirnitattons end for 
that propostiion has cited two wares ¢ f this Court. urt frban Co., Ine. 
; 


. Clymenia, 318 &. Supp. 


eneyue owbherville, = 


these cases again do not couch the tsaue which war pre ested co the <‘ourt. 


he aole izcue in this master, was: where che ! prriage of Goods by *ee Aet 


applies by law, may @ carr ier enforce # provision whi} fessens its Liability 
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i 
| 


| 
| 
| 
| 
| 
| 


to the cargo owner with clearly prejudicial conditions. Both of the above 
cases ‘avolve charter parties and prvate carriage where the charter parties 
| were the coutract ef carriage, but not the documents of title. Therefore, 
the Carriage of Goods by Sea Act applied, not by law, but by agreement. 


| Judges Wetnfeld and Tenney properly held that where that is the case, simple 


| rules of contract will govern and that it is entirely likely that the part les 

intended a three month time to arbitrate, rather than 2 one year time to sue, 

| to control. 

| Where, however, the Cerriage of Goods by Sea Act applies by 

| operation of law, rules of contractual interpretation fall in deference to the 

|| will of Congress. Congress has given cargo owners one year to {nstitute 

| sutt. The carrier, according to the Carriage of Goods by Sea Act itself, 
may not enforce a provision which limits the cargo owner to s shorter period 

of time and which, therefore, is clearly a lessening of liability and, a9 & 

result, is clearly prejudicial and violative of the Carriage of Goods by Sea 

| Act. 

Phe arbitration clause in question violated and prejudiced cargo’s 
rights under the Carriage of Goods by Sea Act in other ways as well. Arbitra 
ters are not bound by the letter of the law or the facts and they may decide 
the case in any way (for chary practical purposes) that they see fit. There 
is no right to appeal except for bias and there ie no guarantee in the first 
place as to how three cornmerciai men in Loadon would interpret an 
Arnerican statute. 


The Supreme Court of the United States in M/S Bremen v. Zapata 


Off-Shore Co., 407 U.S.1., 10, 326 Ed. 2d 518, $20, refers with favor to 


the Second Circuit Decision in Indussa Corp. v. $.S. Ranborg, 377 F. 2d 
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PLAIN TIFFS' MOTION OF REARGUMENT 


200 (CA 2d 1987). as follows: 

"fhe Miller case was overruled in Indussa 

Corp. v. S.°. Ranborg, 377 F. 26 200 (CA 2d 

1967), insefar ac it held that the forum clause 

was not incbasistent with the "lessening of 

lability” provisions of the Carriage of Goods 

by Sea Act, 48 U.S.C. $1303 (8), which were 

applicable vo the transactions in Miller, Indussa 

and Carben Biack..." (feotnote 11. p. 10). 

You will note that the Supreme Coart explicitly makes the point 
} that the Carriage of Goods by Sea Act does not apply in the M/S Bremen v. 

|| Zapata Off-Shore Co. with the clear implication that {lt “Id, {te decision 

| in that case would have been just the opposite. 

Even if the Carriage of Goods by Sea Act applied in this case by 
H contract rather than law (which ts not the situation), the bill of lading itself 
\ states that any provigion repugnant to the Carriage of Goods by Sea Act will 


be void. A three month :ime to appoint arbitrators, the failure of which 


| completely extingulshes plaintiffs' cause of action, le repugnant to @ one year | 


' time for suit. The Court should keep in mind that whether or not the three 
f month provision is reasonable is aot the issue. The isaue is whether the 
| clause is repugnant to the Carriage of Goods by Sea Act. Plaintiffs not only 
! suggest but insist that it is repugnant, and, therefore, must fali for that 
| reason. 

Your Honor will find attached hereto a newspaper article which 
refers to alleged corruption on the part of United States Government Grain 
Inspectors at the Fort of Philadelphia and the continuing Federal Grand Jury 


probe into the activities at the two Philadeiphia grain elevators, Fort 
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PLAINTIFFS! MOTION OF REARGUMENT 


| Richmead and Girard Polat, the latter being owned by Tidewater Grain, Inc. 
| Continental's agen! in the shipment of the commodity ia this case. The 
i investigation centers on allegations of gifts of money or other valuables to 


i public employees, namely Federal grain inspectors, in order to influence 


| them in passing grain of lessor quailty than was called for in export coa- 


| tracts similar to the one im this care, Ptaintiffs claim thet the quality of 

, the corn they received in Peru was of a lessor quality chen they had bargained 

\ for but the certificates isawed by government inspectors at Philadelphia say 

| that it was of the quality bargained for. Plaintiffs fully intend te make com- 

ple:e discovery and inspection under the Federal Rules of Civil Procedure 

at PRiladeiphis in order to ascertain whether or not the certificates in this 

case were obteined through criminal bribery «oJ unlawful corruption. 
However, as \our Honor well knows, the rules of discovery 

| and inspection under the Federal Rules of Civil Procedure do not apply in 

i arbitration. So again, the alleged arbitration agreement in the bill of lading 

violates the Carriage of Goods by See Act and prejudices plaintiffs’ right 

| thereunder in this respect. 

For the foregoin reasons, plaintiffa request this Court to review 


ite opinion dated September 8, 1976 and to deny the motions made by Con- 


none ee See ee ENE er 


tinental Grain Company and Continental Grain F xport Corporation, with costs 


and counsel fees to the plaintiffs. 


Dated: New York, New York 
September 17, 1976 


DONOVAN, MALOOF, WALSH & KENNEDY 


By: fs/ David L. Maloof 
NAVID 1. MAI.OOF 

A Member of the Firm 

Attorneys for Plaintiffs 

161 William Street 

New York, New ‘York 10038 
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3 Dis rie couit r 
1S STRICT OF NEW YORK 


Civ. 4511 (RO) 


THLICA DE COMER CIALIZACION 
ne ttRtINna Y ACEITA DE PESCADO and 
nyrebl PU BLICA DE SERVICIOS 

BY -20PECUARIOS. 

Plaintiffs, 


-against- 
_c KON MAR C, her engines, boilers, etc., 
trey fon SHIPPING CO., LTD., BREDA 
“Se CO... LID. . CON TINEN TAL GRAIN 
a PANY and CON TINENTAL GRAIN EXPORT 
RA TON, 


Defendants. 


NOTICE OF MOTION 
FO? REARGUMENT 


Attorneys for Plaintiffs 


if} William Street 
Borough of Manhattan 
City of New York, N. Y. 10038 
Tel. No.: 964-3553 
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